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We would proffer, if we are allowed to do if the Court 

would allow in this de novo hearing, that one of the individuals 

is an American citizen and one is an Australian citizen. Neither 

of them were smuggled into the United States, and as a general 

matter, the defendant denies that he ever assisted or helped any 

Somalis to illegally enter the United States. 

The government continues to repeat that, that there are 

confessions to that effect, but he denies it, and so for purposes 

of this hearing in evaluating the weight of the evidence, you have 

a denial from the defendant, the government says theyhave a 

confession and nothing to corroborate it. Not one Somali at issue 

in the complaint has been found to be in the United States. 

With respect to -- 

TEE COURT: Well, I have -- but the affidavit was sworn 
to under the penalty of perjury by a law enforcement officer, so 

there is an indicia of reliability in that. I have from you 

simply a proffer. 

MR. KAMENS: As the statute allows at this stage. 3142 

says the defendant is allowed to proffer, because otherwise, 

they're hamstrung at the detention hearing and potentially lose 

their right to remain silent at trial. 

TIIE COURT; All right. But I'm just saying that's the 

status of the evidence at this point. 

MR. KAMENS: And that's a fair point, but the statute 

doesn't provide any presumption of reliability of the affidavit as 
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2 2  

opposed to a defendant's proffer. Otherwise, the g0vernmep.t would 

always win in these battles of evidence. 

We are in a position now at this early stage of this 

proceeding to proffer information. I have additional information 

I'd like to proffer as well. 

THE COURT: All right. 

MR. : W E N S :  First, with respect to the defendant's wife 

in the United States, I spoke with her this morning. She wants 

Mr. Tracy to come back. She told the FBI that on this Sunday, 

when she was interviewed by them. 

Mr. Tracy sent money to her while actually she was 

living in Baltimore at that time when he was overseas. He is a 

good husband. 

THE COURT: Well, how much did he send her? I 

understand from Pretrial Services she's living on public 

assistance. 

MR. KAMENS: She was unable to say how much money. It 

was several hundred dollars, and I believe it was multiple 

occasions. 

When I asked her about whether she is living on 

assistance this morning, there may have been a communication 

barrier. I said, "Are you, are you living in subsidized housing?" 

She didn't seem to agree that she was. Her sister had helped her 

pay the rent this month. 

She may be receiving food aid or welfare, but in terms 
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of her housing, I don't know if it's subsidized housing or not. 

In any event, the defendant according to her did help her by 

providing money when he was overseas. 

The defendant has five children, ages 10, 8, 6, 5, and 

2. Ms. Lul is not here today, that is, the defendant's wife is 

not here today because the youngest is sick. She did appear at 

the initial detention hearing. 

With respect to the wife in Kenya that the government 

alludes to, the defendant denies that he has a wife in Kenya. He 

admits that he did have an Islamic ceremony with his girlfriend in 

Kenya. She is not his lawful wife. He has one wife. She's in 

the United States. 

She is aware of the girlfriend in Kenya. She was upset 

about it and jealous, and that is why when Mr. Tracy originally 

returned, he was living in a boarding house. However, his wife 

wants him to live with her, and she is a suitable third-party 

custodian, as is specified in the Pretrial Services report. 

She does have a landline, and she's willing to provide 

electric monitoring if that's something that would be ordered by 

the Court, although we don't think it's necessary. 
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That is all we have to proffer, Your Honor. We do have 

argument. 

THE COURT: All right. Was there any other proffer the 

government wanted to make? 

MS. LINEHAN: Regarding the fact that the wife has been 

on assistance, Your Honor, the defendant did indicate when he was 

interviewed by two of the agents that he made $90,000 -- 

THE COURT: 90? 

MS. LINEHAN: $90,000 -- . 

THE COURT: That's what I thought. 

MS. LINEHAN: -- with his Noor Services company in 
Kenya. 

And the wife was unaware when she spoke to Pretrial 

Services as to what the defendant was doing in Kenya, so certainly 

if he profited to that extent, if he had an ongoing relationship 

with his wife and his children, he would have sent an amount more 

than a couple hundred dollars every now and again. 

THE COURT: Mr. Karnens? 

MR. KAMENS: Your Honor, he denies that he ever made 

$90,000. He was there from April until early January. With the 

amount of money he -- 
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THE COURT: Take a look at the Pretrial Services report. 

Doesn't he indicate there that his income was 5 to 6 , O O C  dollars a 

month? So that might not be 90,000. I think that would be, what, 

72,000 a year. Whatever it is, did I read that correctly? 

MS. LINEHAN: Yes, Your Honor, he did. 

THE COURT: Yeah. So whatever that is, that's a 

significact amount of money. For someone who is truly attached to 

a wife and five children, you would expect that there would be 

more than an occasional hundred dollars or so going to that 

family. 

MR. KAMENS: Well, it doesn't specify whether that's 

gross or net, Your Honor. 

THE COURT: Well, we're getting to fine points at this 

point. I'm reviewing the decision of the magistrate judge, who 

also conducted an extensive hearing on this matter, and you said 

that the wife was -- didn't she testify during that hearing, or 

she was present in the courtroom? 

MR. KAMENS: She was present in the courtroom. The 

information was proffered. 

THE COURT: All right. 

MR. KAMENS: Your Honor, if that i.s significant to the 

Court, then we'd ask the Court to allow her to testify under oath, 

and she's prepared to do so. When I spoke with her this 

morning -- she doesn't drive. She has to get a ride here. She 

was unable to do so because her two-year-old is very sick. 
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However, she is willing to testify and state to the Court all of 

the things that I've mentioned and proffered and nore, I'm sure. 

And she provided information to the government this 

Sunday. Perhaps they have additional statements from her that 

corroborate exactly what she said. But she is willing to be a 

third-party custodian, is willing to allow the defendant to reside 

with her, and he doesn't have any of the kind of assets that the 

government suggests that he does. 

THE COURT: When the defendant was arrested, was there 

anything unique found on his person, amounts of cash? 

MS. LINEHAN: No, Your Honor. The way it was described 

to me by the law enforcement agents that encountered him at JFK, 

he came in knowing that he'd be encou~tered. In other words, he 

had nothing on him but what he was wearing and, I believe, a 

laptop computer -- not even a laptop computer. 

So they said it was clear to them that he knew he was 

going to be encountered by a large number of law enforcement 

individuals and that he had virtually nothing on him, no cash, 

nothing. 

THE COURT: Did he have a suitcase? 

MS. LINEHAN: A suitcase, yes, but nothing of any 

significance. No records, no -- and I've pointed out in the 
response that I did to the motion to review the bond determination 

that very little items were found in his boarding house where he 

was living: his U.S. passport and, I believe, two domestic cell 
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THE COURT: And the passport that was supposedly stolen I 
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14 

or taken, what was the timing of that again? 

FS. LINEHAN: Your Honor, I believe it was November of 

2009. That's what he alleges occurred. We have abso1ute;y no 

proof that that happened. 

THE COURT: 

MS. LINEHAN: Yes. 

THE COURT: All right. 

All right, I'll hear any arguments, Mr. Kamens, to your 

motion. 

MR. KAMENS: The first two considerations under 3142 for 

15 

16 

20 1 assisting individuals to obtain Cuban travel visas is not the type ( 

the Court are the nature of the case and the weight of the 

evidence against the defendant. The nature of the case if it 

17 

18 

19 

involves firearms or violence or drugs are considerations that 

weigh in favor of detention. 

A case such as this one involving the allegation of 

21 

22 

23 

24 

of case that would weigh in favor of detention. In particular. 

we're not dealing with the production of fraudulent identification 

here, either U.S. identification or fake Cuban travel documents 

made in the back room somewhere. 

2 5  The allegation is that Mr. Tracy helped individ.~als 
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obtain a valid Cuban visa using hotel reservations, residence 

documents, and flight tickets that were submitted to the Cuban 

embassy. 

So -- and the reason I raise that is that it might be a 

different case if an individual had the ability to create travel 

documents on their own s,~ch that that might suggest to the Court 

this is a person who has the ability to fabricate legitimate 

travel documents and perhaps leave this area, but that's not the 

allegation in this case. 

With respect to the weight of the evidence, the 

government itself says notwithstanding the sworn affidavit of the 

agent, they have not corroborated any of the information about 

Somalis entering the United States, but let's imagine that they 

had, Your Honor. Let's imagine that they found a Somali in the 

United States who says, "Yes, I was in Kenya. I used Mr. Tracy's 

travel service to obtain travel documents to Cuba, and then I went 

to Cuba, and on my own, I then traveled from Cuba to South America 

and from South America to Mexico and then into the United States." 

Would that constitute a violation of the statute? I'd 

suggest no. The statute requires encouragement to come into or 

enter the United States, and there's not one case that applies the 

statute to this type of factua; circumstance. 

That weighs in favor strongly of release in this case, 

because we simply do not have another case of this type, and the 

allegations are the government doesn't even corroborate the 
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information that it has in the complaint. 

The other considerations for the Court are the history 

and circumstances of the defendant and the seriousness of any 

danger, and it's clear that this is not someone, I believe, that 

the qovernment would allege is a danger to the community. The 

only question is based on his history and circumstances, is there 

a risk of flight that cannot be addressed by any condition of 

release. 

We have an individual here who has cooperated witk. law 

enforcement and with ICE since 2002, who has been paid for his 

cooperation, a person who has ties, significant ties to this 

community, that is, a wife and five children, ages 10, 8, 6, 5, 

and 2, and the government's allegation here is that his desire to 

fiee or inclination to fiee is so strong that he would leave this 

community and leave his five young children behind forever. 

There simply is no evidence to suggest that that is so. 

There's no evidence to suggest either that he has the ability to 

obtain travel documents, of which he has none. His passport was 

seized. There is no evidence to suggest that he has the 

inclination to flee. 

The government continues to state that he expressed his 

desire to return to Kenya. He told that to the investigators in 

this case before his arrest. That's where his company was. 

He was asked to come back to this country, he did so, 

and he expressed a desire to return to Kenya. That's not a reason 

J 
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to believe he would flee. That's a reason to believe that if chis 

case was never brought, he would return to Kenya, as he is allowed 

to do so. 

Because of the nature of the allegations in this case, 

he is determined to stay in this jurisdiction, to fight the 

allegations against him, to prove that he has not committed any 

crime. 

And so when the government provides in their, in their 

motion that there are no conditions that can reasonably assure his 

appearance at future hearings, they really have no factor under 

3142 that weighs in their waiver. There is certainly nothing 

about the case itself or the weight of the evidence that weighs in 

favor of detention. 

And with respect to his history and characteristics, we 

don't have just a regular citizen who has not been involved with 

law enforcement before. We have an individual who has worked with 

law enforcement providing information and did so in this case and 

cooperated when he came back and was asked to come back 

voluntarily to this country. 

Under the circumstances, given his ties to the 

community, the availability of a third-party custodian, we believe 

that there are conditions that would reasonably assure his 

appearance at future hearings and that this is not even a close 

case, as I mentioned in our papers. It sinply is one in which the 

Court can establish conditions of reside with a third-party 
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custodian, restricts travel to this area, be monitored by Pretrial 

Services, and sign a personal recognizance bond. 

This is someone who understands the nature of the 

charges against him and wants to fight them, and he wants to stay 

here to do that, and he wants to reside with his family, and for 

that reason, we believe there are conditions that would reasonably 

assure his appearance. 

THE COURT: Tell me more about this business in Kenya. 

How many employees are in the business? 

MR. KAMENS: With the Court's indulgence? 

He had two employees, Your Honor. The business was 

closed down in November. 

And just to be clear, he denies that he ever provided 

fraudulent documentation to anyone. He did and freely admits that 

he helped people to obtain travel documents to many countries, 

including Cuba, but the busmess is not up and running, as I 

understand it, at this time. And even the contacts that he 

allegedly had at the Cuban embassy have been terminated according 

to the complaint, so there's not even an allegation that he could 

continue engaging i~ the behavior that's alleqed in the complaint 

in this case. 

THE COURT: And what kind of rent w a s  he paying for the 

building, for the office? 

MR. KAMENS: In Kenyz, Your Honor? 

THE COURT: Yeah. 
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MR. KAMENS: As I understand it, the rent was $120 a 

month, Your Honor. 

THE COURT: And when did he first open that business? 

MR. KAMENS: As I understand it, he traveled to Kenya in 

April of '09. It took him several weeks, perhaps six weeks to 

open a business. 

THE COURT: Had he ever been involved in a travel 

business in the United States? 

MR. KAMENS: I don't think so. If I can just confirm -- 

THE COURT: I didn't see that in the Pretrial Services 

report. 

MR. KAMENS: NO, Your Honor. 

THE COURT: And what's your understanding of the total 

amount of money the defendant has been paid by the U.S. government 

to provide information? 

MR. KAMENS: 

THE COURT: That's not what he told Pretrial. 

MR. KAMENS: Well, we're proffering that to the Court. 

THE COURT: All right. Ms. Linehan? 

MS. LINEHAN: Your Honor, if I could just direct Your 

Honor's attention to two paragraphs in the original affidavit in 

support of the complaint, and this is that the affidavit that 

- 

Case 1:10-cr-00122-LMB   Document 72    Filed 06/02/10   Page 32 of 38



3 3 

Agent Eyre swore to, page 3, paragraph 7, Tracy admitted that he 

would help the aliens by providing and manufacturing fake 

documents that are required to obtain Cuban visas, such as bank 

statenents reflecting residency in Kenya. These were to get Cuban 

visas from the Cuban embassy in Kenya, and the documents required 

for that were things that would provide an indicia of residency in 

Kenya: in other words, people are returning. 

He indicated to the FBI and ICE that he manufactured 

fake docunents to do that for these people, and he charged money 

to do that. This wasn't a legitimate travel business. Ye was 

providing fake documents so people could get visas that they 

wouldn't have ordinarily been eligible to ge:. 

Also, Your Honor, on -- in the affidavit, on page 5, 
paragraph No. 1 6 ,  this paragraph is very relevant -- I'm sorry, 
paragraph 1 4  -- to Your Honor's consideration. It's an e-mail 

from Tracy dated January 15, 2010, and it was sent in response to 

an e-mail the defendant received. In it he says, "I will be back 

in Kenya at the end of February, so contact me then, and I will 

assist you, inshalla. I helped a lot of Somalis, and nost are 

good, but there are some who are bad, and I leave them to Allah." 

Your Honor, we have no idea who these individuals are 

that he assisted. These individuals pose -- possibly pose a risk 

of national security to this country. 

He also, Your Honor, admitted when he spoke to the 

agents that he had been approached by Al-Shabaab in Kenya. 
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Although he had denied assisting them, it was that portion of the 

polygraph examination that he failed, and I understand that Your 

Honor can't take that into consideration. I just offer it to you 

in the context of we have no idea who these individuals are. 

And the reason why these individuals are important, Your 

Honor, for your consideration of detention is because if there are 

270 of these people in this country chat he assisted, it's high 

time for paybacks to him, so if he gets out, he potentially has 

270 individuals in this country who he assisted through illegal 

means who he can reach cut to and say, "Time for a payback. Get 

me back to Kenya." 

In addition to that, Your Honor, he indicated that he 

had been approached by pirates. He said -- he stated in an e-mail 

that' he had been approached by retired pirates. 

Your Honor, the work at Koor Services that he did 

required the use of corrupt embassy employees, two of which he 

named, a woman named Consuela and Helen. That demonstrates to the 

Court that he has access to corrupt individuals in embassies, 

possibly not just the Cuban embassy in Kenya but throughout the 

world, because as Your Honor knows, when people begin in this sort 

of travel business where they're smuggling, it's vital to their 

business to establish contacts throughout the world in different 

ercbassies so that when individuals are fired, you can replace 

those individuals and you cap have a seamless operation. 

And, Your Honor, with that, I would rest on the 

- 
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remaining items in my, in my opposition. 

THE COURT: Mr. Kamens? 

MR. KAMENS: If I can just make two quick corrments, Your 

Honor? The e-mail about the pirates was sent to ICE by Mr. Tracy 

in an effort to provide information. It's not a reason to hold 

him now, nor is the government's statement that they have no idea 

who these 270 people are that they allege or fear are in the 

United States. It is the government's burden to establish that 

Mr. Tracy has committed a violation of the law, and the fact thac 

they don't know and haven't confirmed that these people exist is a 

basis to find that Mr. Tracy should not be held for a criminal 

violation. 

I understand the government's fear about polygraph or 

their concern about pirates, but thac's not what we're here about. 

We're here to determine whether he should be detained because he 

allegedly encouraged individuals who the government freely admits 

has no idea whether they actually exist into the United States. 

THE COURT: Well, there's no question if this were ar 

the trial. level, where the standard is proof beyond a reasonable 

doubt, that the Court would have to acquit the defendant at this 

point, but that's not where we're at. We're at a preliminary 

stage in a criminal proceeding where the standard is different. 

The first standard in terms of the initial complaint in 

the charging documents is a standard of probable cause, and I'm 

satisfied that the information in the affidavit made under the 
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penalty of perjury is more than sufficient to establish probable 

cause to continue holding the defendant for a federal crime. 

Whether the government can prove it is a different matter. 

So the issue then -- I agree with the defense counsel 

that this is not an offense which falls under the presumption list 

of defenses. This is cot considered at this point a crime of 

violence. If down the road there are national security ties that 

are not yet affirmatively established in the case, that could 

totally change that analysis, but for purposes of considering the 

bond, the Court will not have a presumption to work with in this 

case. 

And whether there's a risk of violence, again, I don't 

think that in this case there's any evidence of that. 

The real concern that Judge Buchanan certainly had and 

that this Court has as well and what frankly has been focused upon 

the most is the likelihood of the defendant's not being here for 

trial, in other words, the flight risk element, and in this case, 

I find that che government has met its burden of establishing that 

there is significant evidence of flight risk, and the defendant 

has not satisfied the Court with the evidence that's on the record 

that he is not a flight risk. 

The nature of the case involving the preparation of 

false documents, be they bank records, driver's license, or 

whatever, if you can get your hands on false documents, the 

implication is an increased likelihood that a person could get or 
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make false documents for himself which would help him to.abscond. 

He clearly has access to people in consulates who are, 

from the evidence in the record so far, who are willing to violate 

the law and to accept false documents, and I find that the 

inconsistent statements made to Pretrial Services about bona fides 

such as sources of income, amounts of income, ties to this area, 

are very problematic. I don't find on this record that there are 

strong ties at all to Northern Virginia. 

The argument that the defendant is so tied to his wife 

and five children that he would leave, the significant amounts of 

time that he was gone for, what, seven or eight months in Kenya 

most recently, the evidence that his plan was to go back to Kenya, 

that does not show the kind of strong family ties that would 

normally be considered reliable. 

Given those factors, I find that Judge Buchanan did not 

err as a matter of law nor was she incorrect in her fact finding, 

and the Court is going to deny the motion for release, and the 

bond will stay in place. 

I belleve that that concludes the proceeding. As I 
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;aid, we'll have this transcript reviewed, and to the extent that 

.t is, if at all it's classified, we'll have a redacted transcript 

lade available. All right? 

Anything further in this case? No? 

MR. KAMENS: Nothing further, Your Honor. 

THE COURT: The defendant is remanded at this time. 

(Which were all the proceedings 

had at this time.) 

CERTIFICATE OF THE REPORTER 

I certify that the foregoing is a correct transcript of the 

record of proceedings in the above-entitled matter. 
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