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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
CASE NO. 11-20331-CR-SCOLA/BANDSTRA(s) 

 
UNITED STATES OF AMERICA 
 
vs. 
 
HAFIZ MUHAMMAD SHER ALI KHAN, et al., 
 

Defendants. 
 
___________________________________________/ 

 
GOVERNMENT=S MOTION TO EXCLUDE DEFENSE EXPERTS 

 
The United States of America, through undersigned counsel, respectfully moves to 

exclude three of defendants’ proposed expert witnesses: John Esposito, Alex Martinez and Anita 

Weiss.  The issues here are not merely ones of credibility best left for cross-examination,1 but 

rather of insufficient disclosures and lack of relevant subject matter expertise and “fit” with the 

evidence. 

With trial on the horizon, and even though it is their burden to lay a foundation for 

admissible expert testimony in their case, the defendants have not complied with the detailed 

expert disclosure obligations in Fed. R. Crim. P. 16, as they have failed to disclose any actual 

opinions or their bases or reasons.  Moreover, to the extent disclosures have been made, it is 

clear that the proposed testimony of these experts fails the test of Daubert v. Merrell Dow 

Pharmaceuticals, 509 U.S. 579 (1993) and United States v. Frazier, 387 F.3d 1244 (11th Cir. 

                                                      
1  As was the case with defendants’ challenges to the government’s expert, Dr. Gunaratna.  See DE 496.  
Notably, the defendants made no challenge, nor could they, to the adequacy of the government’s Rule 16 disclosure 
regarding Dr. Gunaratna.  As the Eleventh Circuit held in Frazier, simply because the government has evidence in 
an area does not mean that a defendant is entitled to call an expert in that area without meeting the requirements of 
Rule 16 or Daubert. 
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2004) (en banc).  As the Eleventh Circuit held in Frazier, criminal defendants do not have a right 

to present expert testimony free from the legitimate demands of the adversarial system. 

Legal Standards 

This is precisely the kind of case where the court must exclude proposed experts whose 

testimony, far from helping the jury, will mislead and delay through the injection of undisclosed 

and unreliable opinions.2  A district court serves a critical role as the “gatekeeper” to the 

admission of expert testimony.  Daubert, 509 U.S. at 589; Frazier, 387 F.3d at 1258.  The 

gatekeeping obligation set forth in Daubert applies with equal force to all types of proposed 

expert testimony.  Kumho Tire Co. v. Carmichael, 526 U.S. 137, 147 (1999).  That obligation 

also applies fully to a criminal defendant’s proposed expert testimony, however important to the 

defense that testimony supposedly may be.  See, e.g., United States v. Henderson, 409 F.3d 1293, 

1302-04 (11th Cir. 2005) (affirming exclusion of defendant’s proposed expert testimony); 

Frazier, 387 F.3d at 1260, 1271-72 (same, emphasizing that a criminal defendant’s constitutional 

and procedural rights do not entitle him to a lower standard for the presentation of expert opinion 

evidence); United States v. Cunningham, 194 F.3d 1186, 1196 (11th Cir. 1999) (same); United 

States v. Gillard, 133 F.3d 809, 814-16 (11th Cir. 1998) (same). 

At the threshold, the defendants, like the government, must comply fully with the 

requirements for disclosure of proposed expert testimony.  Rule 16(b)(1)(C) of the Federal Rules 

of Criminal Procedure requires that a defendant provide a written summary of expert opinion 

testimony.  The summary “shall describe the witnesses’ opinions, the bases and reasons for those 

opinions, and the witnesses’ qualifications.”  This Court’s Local Rules and the Standing 

                                                      
2  At minimum, the government requests that the Court require additional disclosures from the defense and 

conduct a Daubert hearing.  Cf. United States v. Yousef, 327 F.3d 56, 147 (2nd Cir. 2003). 

Case 1:11-cr-20331-RNS   Document 507   Entered on FLSD Docket 09/28/2012   Page 2 of 19



3 
 

Discovery Order likewise require these disclosures.  See S.D. Fla. L.R. 88.10.  If the defendant 

fails to comply with Rule 16, the expert may be excluded on that basis alone.  See infra.   

Once past that stage, Judge Marcus’s opinion for the en banc Eleventh Circuit in Frazier, 

a criminal case, lays out the requirements for admitting expert testimony.  The district court’s 

gatekeeping function “inherently require[s] the trial court to conduct an exacting analysis of the 

foundations of expert opinions to ensure they meet the standards for admissibility under” Rule 

702 of the Federal Rules of Evidence.  387 F.3d at 1260.   

To determine whether expert evidence is admissible, trial courts must consider whether: 

(1)  the expert is qualified to testify competently regarding the matters he intends to 

address;  

(2)  the methodology by which the expert reaches his conclusions is sufficiently 

reliable as determined by the sort of inquiry mandated in Daubert; 

(3)  the testimony assists the trier of fact, through the application of scientific, 

technical, or specialized expertise, to understand the evidence or to determine a fact in issue; and 

(4)  the testimony passes the Fed. R. Evid. 403 balancing test, in that its probative 

value must not be substantially outweighed by its unfairly prejudicial effect. 

See id. at 1260, 1263 (citing Daubert).   

The proponent of the testimony, not the party challenging it, has the burden of 

establishing each of these requirements.  See id. at 1260; McClain v. Metabolife Intern., Inc., 401 

F.3d 1233, 1238 n.2 (11th Cir. 2005).  And each of these requirements has significance.  

The first prong of the analysis – whether the expert is qualified – ensures that the 

proposed expert’s skills and education are not merely adequate generally, but actually relate to 
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specific opinions he or she proposes to offer.  “An expert’s opinion is helpful only to the extent 

the expert draws on some special skill, knowledge, or experience to formulate that opinion; the 

opinion must be an expert opinion (that is, an opinion informed by the witness’ expertise) rather 

than simply an opinion broached by a purported expert.”  United States v. Benson, 941 F.2d 598, 

604 (7th Cir. 1991).  Thus, an expert may be highly qualified to respond to certain questions and 

to offer certain opinions, but insufficiently qualified to respond to other, related questions, or to 

opine about other areas of knowledge.  See, e.g., Smelser v. Norfolk Southern Ry. Co., 105 F.3d 

299, 303 (6th Cir. 1997) (“When making a preliminary finding regarding an expert’s 

qualifications under Fed. R. Evid. 104(a), the court is to examine not the qualifications of a 

witness in the abstract, but whether those qualifications provide a foundation for a witness to 

answer a specific question.”) (citations and internal quotation marks omitted). 

The second prong of the analysis – the reliability of the proposed testimony – is meant to 

ensure that testimony from an expert, even if otherwise qualified, is sufficiently well-founded 

and trustworthy to be presented to the jury.  In ascertaining the reliability of a particular expert 

opinion, courts consider (1) whether the expert’s theory can be and has been tested; (2) whether 

the theory has been subjected to peer review and publication; (3) the known or potential rate of 

error of the particular scientific technique; and (4) whether the technique is generally accepted in 

the scientific community.  See, e.g., McCorvey v. Baxter Healthcare Corp., 298 F.3d 1253, 1256 

(11th Cir. 2002) (citing Daubert, 509 U.S. at 593-94).  Where here, as here, the proposed expert 

testimony is not of a technical nature, but rather falls within the ambit of social science, the court 

need not apply these factors mechanically, but nonetheless must “make certain that an expert, 

whether basing testimony upon professional studies or personal experience, employs in the 
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courtroom the same level of intellectual rigor that characterizes the practice of an expert in the 

relevant field.”  Kuhmo Tire, 526 U.S. at 152.  As the Eleventh Circuit has made clear, 

“testimony based solely on the experience of an expert [is] not [] admissible.  The experts’ 

conclusions must be based on sound scientific principles and the discipline itself must be a 

reliable one.”  Rider v. Sandoz Pharmaceuticals, 295 F.3d 1194, 1997 (11th Cir. 2002) (emphasis 

added). 

In Frazier, the Eleventh Circuit used these principles to exclude a defense expert who 

sought to offer opinions based largely upon his experience.  In that case, the defendant proposed 

expert testimony regarding the likelihood that hair or fluids would be transferred during sexual 

contact of the kind alleged in the indictment.  The district court excluded that testimony, and the 

Eleventh Circuit affirmed.  Judge Marcus, writing for the en banc court, explained that the 

defense did not marshal any hard evidence for the proposed opinion or peer reviews validating it.  

Moreover, the defense could not get away with tying the expert’s opinion to his purportedly vast 

experience: 

Since [the expert] was relying solely or primarily on his experience, it 
remained the burden of the proponent of this testimony to explain how that 
experience led to the conclusion he reached, why that experience was a sufficient 
basis for the opinion, and just how that experience was reliably applied to the 
facts of the case.  Again, “[t]he court’s gatekeeping function requires more than 
simply ‘taking the expert’s word for it.’”  Fed. R. Evid. 702 advisory committee’s 
note (2000 amends.). 

 
387 F.3d at 1245.   

The third prong of the analysis – whether the proposed testimony will help the jury – asks 

a different question:  will the expert’s opinion truly aid the jury in resolving the issues genuinely 

before it?  Expert testimony, like all evidence, must be relevant.  See Fed. R. Evid. 401, 402.  

Case 1:11-cr-20331-RNS   Document 507   Entered on FLSD Docket 09/28/2012   Page 5 of 19



6 
 

Unlike ordinary testimony, however, expert testimony must do more; it must also “assist the trier 

of fact to understand the evidence or to determine a fact in issue.”  Fed. R. Evid. 702.  As the 

Eleventh Circuit has explained, “more stringent standards of reliability and relevance . . . are 

necessary because of the potential impact on the jury of expert testimony.”  Allison v. McGhan 

Med. Co., 184 F.3d 1300, 1309 (11th Cir. 1999).  Courts therefore must “ensure that the proposed 

expert testimony is relevant to the task at hand [and] that it logically advances a material aspect 

of the proposing party’s case.”  Id. at 1311 (internal quotation marks omitted) (citing Daubert). 

The fourth and final prong of the analysis is a variation on Fed. R. Evid. 403.  That rule 

allows a court to exclude evidence where its probative value is substantially outweighed by the 

risk that the evidence will confuse or mislead the jury or delay the trial by injecting collateral 

disputes.  The rule applies to all evidence, but applies with greater force to proposed expert 

testimony because of weight jurors may be inclined to give testimony given in the capacity of an 

expert.  See Allison, 184 F.3d at 1309; see also Daubert, 509 U.S. at 595 (“Expert evidence can 

be both powerful and quite misleading because of the difficulty in evaluating it. Because of this 

risk, the judge in weighing possible prejudice against probative force under Rule 403 of the 

present rules exercises more control over experts than over lay witnesses.”) (citation and internal 

quotation marks omitted). 
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Argument 

1. The Defendants’ Disclosure for Esposito Is Inadequate Under Rule 16 Because It 
Lacks Opinions and Bases for Opinions. 
 
Defendants propose to call John Esposito as an expert witness on various topics relating 

to Islam, but do not disclose any proposed opinions, or the basis for his opinions, if any.  Their 

Rule 16 disclosure for Esposito provides only descriptive information about topics and themes, 

not actual opinions. 

Esposito is a known scholar of the Islamic faith, but has also embarked recently on a 

more controversial side-career of testifying on behalf of terrorist supporters.  Most notably, 

Esposito testified for the defense in the criminal prosecution of individuals associated with the 

Holy Land Foundation, a purported charity that funneled thousands of dollars to violent 

Palestinian militants under the guise of providing humanitarian aid.  The jury rejected Esposito’s 

testimony and convicted the defendants in that case of providing material support in violation of 

18 U.S.C. § 2339.  See United States v. El-Mezain, 664 F.3d 467 (5th Cir. 2011).  Esposito was 

also noticed as an expert for Khalid al-M Aldawsari, who was charged with – and convicted of – 

a bomb plot against American targets as part of his commitment to armed jihad and martyrdom.  

Case No. 5:11-cr-00015-C-BG (N.D. Tex. 2012). 

Esposito’s proposed testimony in this case appears to cover the same ground, even 

though broad concepts of Islam have nothing to do with these charges against the Khans.  What 

matters here is how these defendants, and the Pakistani Taliban, conceived of ideas such as jihad 

and Sharia, as prescriptions for violence.  The fact that Islam generally may be a religion of 

peace, or that jihad could be a spiritual struggle, sheds no light on how these defendants and the 

Taliban applied those concepts.  Moreover, the issue here is not how the defendants’ conduct 
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comported with Islamic law, Esposito’s main topic of scholarship:  it is whether the defendants’ 

conduct – whatever its justification or inspiration – violated United States law (specifically, §§ 

2339A and B).  Esposito’s proposed testimony is rife with other problems, including its apparent 

focus on a discussion of whether the Taliban was “positive or negative” or “a good or bad thing” 

– a debate rightly foreclosed by Congress in § 2339B’s ban on supporting designated terrorist 

organizations such as that group. 

For these reasons, coupled with his lack of focused expertise about Pakistan,3 Esposito’s 

testimony appears unlikely to meet the standards of relevance and helpfulness under Daubert, 

Frazier and Rule 702.  But there is a more immediate problem with evaluating his proposed 

testimony:  the defendants’ disclosures do not reveal any of the opinions he may offer at trial, or 

the bases for any opinions, contrary to Rule 16 and this Court’s Rules.   

As the Court is aware, Rule 16(b)(1)(C) of the Federal Rules of Criminal Procedure 

requires that a defendant provide a written summary of expert opinion testimony that “shall 

describe the witnesses’ opinions [and] the bases and reasons for those opinions”  (emphasis 

added).  Simply put: 

The primary purpose of Rule[] 16(b)(1)[](C) is to prevent unfair surprise 
at trial and to permit the government (or in cases where the government is derelict 
in its duty, the defendant) to prepare rebuttal reports and to prepare for cross-
examination at trial.  As the Advisory Committee Note expressly states, Rule 
16(b)(1)(C) is “intended to minimize surprise that often results from unexpected 
expert testimony, reduce the need for continuances, and to provide the opponent 
with a fair opportunity to test the merit of the expert's testimony through focused 
cross-examination.”  Fed. R. Crim.P. 16 advisory committee’s note.  The 
requirement that a written summary of an expert’s testimony must be provided “is 
intended to provide more complete pretrial preparation by the requesting party.” 
Id.  “[M]ost important,” a “summary of the bases of the expert's opinion” must 
be provided.  Id. A failure to comply with these Rules may result in the exclusion 

                                                      
3      The CV provided by the defendants does not identify any relevant publications regarding terrorist groups in 
Pakistan, let alone the activities and agenda of the Pakistani Taliban during the time frame of this case. 
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of the proffered evidence.  Fed. R. Crim.P. 16(d); see United States v. Barile, 286 
F.3d 749, 758-59 (4th Cir. 2002); United States v. Day, 433 F. Supp. 2d 54, 57 
(D.D.C. 2006). 

 
United States v. Naegele, 468 F. Supp. 2d 175, 176 (D.D.C. 2007) (emphasis added).  Courts 

have excluded proposed experts due to non-compliance with Fed. R. Crim. P. 16(b).  See United 

States v. Holmes, 670 F.3d 589, 599 (4th Cir. 2012) (district court properly excluded defense 

expert where defendants failed to disclose “the bases and reasons” for his opinion); United States 

v. Barile, 286 F.3d 749, 758 (4th Cir. 2002) (holding no abuse of discretion in excluding 

testimony because the defendant’s disclosure “did not describe [the witness’s] opinions beyond 

stating the conclusion he had reached and did not give the reasons for those opinions as required 

under Rule 16(b)(1)(C)”); United States v. Johnson, 219 F.3d 349, 358 (4th Cir. 2000) (district 

court did not abuse discretion in excluding defendant’s expert witness based upon failure to 

provide required Rule 16(b)(1) disclosures; defense had failed to provide bases and reasons for 

opinions); United States v. Nichols, 169 F.3d 1255, 1267-68 (10th Cir. 1999) (district court did 

not abuse discretion in excluding defendant’s expert witness based upon failure to provide 

required disclosures); see also United States v. Hassoun et al., 04-60001-Cr-Cooke, Tr. of Hrg. 

March 16, 2007 (ordering defendants in Padilla terrorism case to provide supplemental 

disclosures regarding purported terrorism and Islam experts because their initial disclosures did 

not contain any actual opinions; experts ultimately then did not testify for the defense); see also 

United States v. Petrie, 302 F.3d 1280, 1288 (11th Cir. 2002) (affirming district court’s decision 

to strike expert based on lack of notice). 

The entirety of the defendants’ disclosure of the substance of Esposito’s testimony is as 

follows; it is replete with references to general areas he will “explain” or “opine on,” but lacking 
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any actual opinions: 

Dr. Esposito will focus on explaining to the jury Islamic terms and 
concepts that are discussed in recorded evidence.  The government will present in 
its case in chief terms such as Sharia, jihad, mujahideen, Taliban and madrassa for 
example.  Dr. Esposito will explain these concepts within the context they are 
used in the recordings.  Additionally he will explain concepts such as Zakat 
(tidings) and the religious priority of the fundamental principle in the Islamic 
faith.  Dr. Esposito will also be able to explain actual Islamic legal concepts such 
as they are referenced in the recordings.  He will discuss terms such as Sharia 
rules as to land disputes, Sharia rules and other religious and Islamic regulatory 
rules that are discussed in the recorded conversations.  Dr. Esposito will opine on 
some issues raised in the telephone conversations.  Issues such as in a land 
dispute, under Sharia law, the dispute would be resolved in a particular manner 
that would be favorable to Mr. Khan’s current litigation and resolved in a more 
timely manner than the twenty plus years Mr. Khan’s land dispute has been 
pending in the Pakistan courts. 

 
Dr. Esposito will also opine on the broader history of the Taliban 

movement in the region and the conceptual underpinnings of the movement.  Why 
such a movement has garnered some degree of popular support in the past and 
why it no longer carries such popular support.  This information will assist the 
jury in understanding some of the apparent contradictions in phone call 
participants’ references to the Taliban and whether it is a good or bad thing for the 
local population.  In sum Dr. Esposito can help place in a longer timeline on the 
Taliban movement showing the jury that a reference to the Taliban and its actions 
as positive or negative will depend upon both temporal and geographic factors.  
He will do this by reference to particular phone calls and discussions about the 
Taliban made in those phone calls. 

 
Ex. A (containing defendants’ expert disclosures).4  This summary provides absolutely no 

guidance to the Court or the government about what Esposito will actually say one way or 

another about any of these themes.   

Highlighting just one example, a disclosure that Esposito will explain concepts of Sharia 

“as they are used in the recordings,” or that he will “opine on some issues raised in the telephone 

                                                      
4      The defendants provided these disclosures at 5 pm on August 6, the deadline for such disclosures and also the 
deadline for filing pre-trial motions.  The government obviously could not file a Daubert motion regarding these 
experts by the pre-trial motions deadline, so we are filing it as expeditiously as possible after due research into these 
proposed experts’ background. 
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conversations,” provides no meaningful guidance, let alone complies with Rule 16.  The 

complete failure to disclose any actual opinions (and their bases and reasons) for Esposito is 

especially problematic because it appears that the defense wants to use this witness to inject, 

under the cloak of an expert, impermissible testimony about what the defendants meant in their 

conversations – an area squarely forbidden by Frazier and Rule 704(b) of the Federal Rules of 

Evidence. 

 Esposito may or may not have admissible testimony to offer a jury in a case like this.   At 

this point it appears not, but neither the Court nor the government can address that issue when 

defendants have failed at the threshold to comply with Rule 16.  At this stage, the government 

has no way to challenge fully the admissibility of this proposed expert testimony, let alone to 

cross-examine Esposito or determine the issues on which it may need rebuttal experts.  

Esposito’s testimony, at least as set forth in this disclosure, should be excluded. 

2. Martinez Should Be Excluded as an Expert Based Upon Failure to Comply With 
Rule 16 and Under Daubert. 
 

 Defendants’ disclosure for Alex Martinez, an accountant, raises the same serious concern 

under Rule 16, as well as larger issues about the anticipated role of this witness. 

 As with Esposito, the defendants failed to disclose any of the opinions (or bases for 

opinions) purportedly to be offered by this witness, based upon his claimed accounting expertise: 

Mr. Martinez will focus his testimony on the financial transactions.  He will 
explain to the jury the source of each transaction, how the funds made their way 
to Pakistan and where the funds were dispersed.  Mr. Martinez will be able to 
show where virtually every large transaction was deposited and withdrawn from 
as well as those who received the funds.  He will also be able to explain the codes 
and other information on the Western Union transaction documents.  Mr. 
Martinez will provide the jury with a list of individuals based upon review of the 
calls and how much each individual received and, where it is evidence, what the 
funds were sent for and how they were spent. 
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Ex. A.  This disclosure provides no opinions at all, merely canvassing in abstract terms the 

subject matters about which Martinez may testify.  There is no disclosure of any opinion 

Martinez might have, for example, about “where the funds were dispersed” for any particular 

transaction, let alone all.  Neither does he set forth the basis of any opinion, because the opinions 

themselves are lacking.  The disclosure therefore fails to meet even the minimum standards of 

Rule 16.  This is not a technical nicety, as the courts cited above recognized:  without such 

opinions, the government is denied basic information with which to prepare for cross or assess 

the need for additional experts or evidence of its own. 

 The Court should note that while the defendants’ “expert” disclosure references the U.S. 

v. Oscar Chapa case, Martinez did not present any testimony in court, let alone as an expert. As 

to the defendants’ reference to the U.S. v. Soler case, Martinez tellingly did not testify as an 

expert witness, but rather only as a summary witness.  The real problem here too may be that 

Martinez is not, in reality, a proposed expert witness, but instead is more akin to a summary 

witness, testifying from the defendants’ perspective about the underlying financial transactions in 

this case.  The government has no burden under §§ 2339A or B to “trace” funds from the 

defendants all the way through to particular terrorists or terrorist attacks, especially on the 

conspiracy charges in Counts 1 and 3.  That said, such summary testimony may be appropriate in 

some regards, assuming the defense complies with FRE 1006 and other rules, and the underlying 

records he addresses are admitted into evidence.  But Martinez has not been noticed as a 

summary witness.  Instead, he has been noticed as an expert, without any of the required 

disclosures of his opinions.   

Moreover, disclosure issues aside, Martinez plainly cannot offer opinions about what the 
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defendants meant to do with the funds when they sent them to Pakistan, which is the 

fundamental issue under both statutes.  That testimony is foreclosed by Frazier for any expert.  

See also Fed. R. Evid. 704(b) (prohibiting any expert from “stat[ing] an opinion about whether 

the defendant did or did not have a mental state or condition that constitutes an element of the 

crime charged or a defense”).  It is equally unclear how – other than from the financial records 

available to both sides – Martinez (having, presumably, no personal knowledge of the Khans’ 

activities) could discuss permissibly how the funds were spent in Pakistan.  At best, he would be 

repeating conclusions drawn from the records that are properly made, if at all, as part of a 

defense closing argument, not from the witness stand.  See Frazier, 387 F.3d at 1262-63 

(“Proffered expert testimony generally will not help the trier of fact when it offers nothing more 

than what lawyers for the parties can argue in closing arguments.”).   

It appears doubtful, therefore, that Martinez could testify permissibly as an expert in this 

case.  But the defendants chose to notice him up as an expert, and because the defendants’ 

disclosure for him violates Rule 16, he should be excluded, at this stage, on that basis alone. 

3. Weiss’s Testimony Should Be Excluded Under Rule 16 and Under Daubert due to 
Its Irrelevancy, Her Lack of Pertinent Terrorism-Related Qualifications and her 
Impermissible Intrusion on the Jury’s Role. 
 

The defendants’ third proposed expert, Anita Weiss, should be excluded not only on Rule 16 

grounds, but also because most of her proposed testimony is facially irrelevant to this case, and 

on the one relevant topic about which the defense squarely identifies her opinion (the defendants’ 

characteristics as a terrorist support cell) she is plainly unqualified and her opinion would 

needlessly confuse and mislead the jury.5 

                                                      
5     Weiss, like Esposito, has engaged in a side-practice of testifying for convicted violent defendants, especially 
with links to Pakistan.  See, e.g., United States v. Hayat, 2007 WL 1454280 (E.D. Cal. 2006) (discussing exclusion 
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 Most of Weiss’s disclosure (see Ex. A) has the same deficiencies as the other experts’ 

disclosures.  The defense states repeatedly that Weiss will “contextualize” recorded 

conversations, but there is no summary of what opinions she will offer.  That may because there 

are hints in the disclosure that the real purpose of her testimony would be to put the defendants’ 

spin on recordings without them having to take the stand.6  Opinions are the touchstone of an 

expert’s testimony, which is why Rule 16 and the case law require meaningful disclosures of 

opinions, and the basis and reasons for each of them, in advance of trial.  Weiss’s disclosure 

contains more content than does Esposito’s or Martinez’s, but other than the solitary opinion 

discussed below regarding the Khans’ activity as a terrorist support cell, she too falls short under 

Rule 16. 

 What content there is raises precisely the kind of issues Daubert and Frazier address.  

Weiss, like Esposito, may be distinguished in her field of research; as with Esposito, however, 

the fit between her expertise and the allegations in this case – and between her expertise and 

what the defendants want her to say to this jury – is simply lacking.  To reiterate the Eleventh 

                                                                                                                                                                           
of portion of Weiss’s testimony in defense of Pakistani-American charged with traveling to Pakistan to attend 
terrorist training camp contrary to § 2339A); State v. Ahmed, 2006 WL 3849862 (Ohio App. 2006) (noting Weiss’s 
submission of affidavit in support of Pakistani-American convicted of quadruple murder “honor killing”).  
According to Los Angeles Times reports of the Hayat trial, Weiss had claimed in Hayat’s defense that there were 
many religious camps in Pakistan that had nothing to do with terrorism and were more like Baptist summer camps in 
the United States. 
 
6     Weiss does say at one point that she will “be able to contextualize the discussions and comments by the 
defendants that may appear anti-American or violent to an American jury.”  Suffice it to say such attempt to re-cast 
the defendants’ own words (none of which the defense actually pinpoints in her disclosure) would run afoul of 
multiple prohibitions on expert (and general witness) testimony, including invading squarely the province of the 
jury.   
 
      If Hafiz Khan wants to take the stand to tell the jury that, when he wished death to 50,000 Americans, he did not 
really mean to appear anti-American, he may do so.  But he cannot use an expert as his vehicle to present his state of 
mind or interpret his meaning during his own recorded conversations.  Moreover, whether Khan’s words appear 
anti-American to people in Pakistan is not the issue for trial; the question is whether those words demonstrate intent 
to support violence and knowing support of the Pakistani Taliban. 
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Circuit’s stance, “more stringent standards of reliability and relevance . . . are necessary because 

of the potential impact on the jury of expert testimony.”  Allison, 184 F.3d at 1309. 

 Weiss’s proposed testimony breaks down into three categories, as we see it.  First, the 

defense proposes to have her discuss certain cultural issues in Swat, with a particular but not 

exclusive emphasis on gender issues such as “the role of women and girls in the region as it 

relates to education in [madrassas],” “the historic norm of the region . . . for girls not to be 

educated,” and for girls “to be married at an early age (13-15 had been very common).”  Ex. A.  

While more closely aligned with Weiss’s expertise than other areas of her proposed testimony, 

the fit between such testimony and the elements of the charged offenses is thin at best.  The fact 

that girls marry at an early age, or that young girls are sometimes educated at madrassas, would 

not make more probative or less probative any fact of consequence to this case.  And on the topic 

of his madrassa in Pakistan, Khan’s words were plain:  children would go from his madrassa to 

train with the TTP leader Fazlullah to fight Americans. 

 Second, the defendants propose to have Weiss discuss whether the Khans’ actions were 

“consistent with the norms” of the Swat Valley, elaborating on what those norms might be and 

the culture of that region.  Such “norms” have no relevance.  See United States v. Ibarguen-

Mosquera, 634 F.3d 1370, 1385-86 (11th Cir. 2011) (no abuse of discretion to exclude defense 

expert from testifying about matters irrelevant to what the jury must decide).  Khan has resided 

in the United States since 1994, and was never in Pakistan during the time frame of these 

charges; Izhar made short visits, but likewise has lived here continually.   

There is a larger problem beyond factual irrelevancy, however.  Whether the defendants’ 

conduct conformed to the cultural norms of Swat is legally immaterial as a defense to violations 
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of our country’s laws regarding terrorist support.  If the defendants violated §§ 2339A or B by 

providing material support to the Pakistan Taliban and other militants with the requisite state of 

mind, it is of no moment that they did so out of adherence to the cultural legacy of their time in 

Swat.  We are confident that most individuals in the Swat Valley would disagree that supporting 

terrorism is the norm, and Weiss’s attempt to make broad-brush generalizations is purely 

speculative.  See McClain, 401 F.3d at 1239-40 (excluding proposed medical expert who drew 

“speculative conclusions” unsupported by “sufficient data or reliable principles, as identified by 

the Daubert rubric”); Frazier, 287 F.3d at 1245 (“The expert’s assurances that he has utilized 

generally accepted scientific methodology are insufficient. . . . As the Supreme Court [has] 

explained: nothing in either Daubert or the Federal Rules of Evidence requires a district court to 

admit opinion evidence that is connected to existing data only by the ipse dixit of the expert.”).  

But what is certain is that broadly-framed testimony about “norms of behavior” and customs in 

that region is likely to be a smokescreen for impermissible, and irrelevant, justification defenses.  

The Court has recognized this concern in its pre-trial rulings.  See DE498 at 3 (“Although the 

Defendants’ conduct may have been motivated by religious or political beliefs, the First 

Amendment does not protect conduct that materially supports terrorism even if that conduct is 

driven by a religious or political agenda.”).   

Making matters worse, Weiss seeks to inject into this trial topics that have no bearing on 

any element of the charged offenses, and are not even within the time frame of this case.  For 

example, Weiss proposes to discuss “the effect of drone attacks and the US War in Afghanistan 

has had upon public perception [in Pakistan] and therefore discourse about the United States.”  

That topic has absolutely no relevance to whether the Khans, in the United States, provided 
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material support overseas.  Weiss’s further proposed testimony about “the impact of USAID in 

the Swat Valley more recently and the shift in public discourse as a result,” aside from being 

temporally ambiguous, likewise has no bearing on any element of these crimes.  And her 

proposed opinions (whatever they may be, as they as they are unspecified) on “local customs that 

are deemed law in the region” again improperly injects legal concepts that have no relevance to 

the United States laws applicable to those – such as the Khans – within their jurisdiction.  In 

these and many regards, Weiss’s proposed testimony is prohibited by Daubert and Frazier as 

being unhelpful to the jury, and additionally by Rules 401 and 403 of the Federal Rules of 

Evidence. 

 Third, whatever her undoubted experience with Pakistan and gender and cultural 

developments there, we are aware of no writings or qualifications by Weiss regarding the 

features of a terrorist support cell.  Yet that is the topic of the only true opinion disclosed by the 

defendants about her:  “Dr. Weiss will opine that the defendants' actions in this case were not 

consistent with a terrorist cell but are in fact consistent with the norms of the region where a 

tribal elder has a responsibility to continue to care of his extended family and the local 

population even if he is abroad.”  Ex. A.  Weiss is not regarded as an expert in terrorism, and is 

not qualified to offer an opinion on terrorist support cells.  In stark contrast to Dr. Gunaratna and 

others in his field, the publications identified in Weiss’s CV reveal no books or publications on 

the features and functions of a terrorist support cell, which is a network of overseas-based 

supporters who funnel money and other material support to fighters and militant sympathizers on 

the ground.  Most of Weiss’s background has little to do with terrorism per se, and there is no 

indication that she has ever been qualified as an expert in legal proceedings regarding terrorism 
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in general, the Pakistani Taliban or terrorist support cells.  Weiss therefore lacks the requisite 

knowledge and experience to offer the specific opinion she intends to give the jury.  See, e.g., 

United States v. Brown, 415 F.3d 1257, 1269 (11th Cir. 2005) (affirming in criminal case the 

exclusion of a proposed defense expert as unqualified); Hudgens v. Bell Helicopters Inc., 328 

F.3d 1329, 1347 (11th Cir. 2004) (affirming exclusion of expert due to lack of qualifications); 

United States v. Paul, 175 F.3d 906, 912 (11th Cir. 1999) (affirming exclusion of defendant’s 

proposed expert as unqualified, despite argument that expert’s testimony was essential for the 

jury to understand the limitations on prior testimony by a government expert on the same topic); 

see also Alexander v. Smith & Nephew PLC, 98 F. Supp. 2d 1276, 1281 & n.1 (N.D. Okla. 2000) 

(emphasizing that simply because a proposed expert has training and experience in a broad field 

does not mean that he has sufficient specialized knowledge to qualify as an expert with respect to 

the narrower topics about which he seeks to testify).  Weiss is not qualified – as that concept is 

applied by Daubert and Frazier – to offer an opinion about terrorist support cells or the extent to 

which these defendants’ activities constituted such a network.   

Conclusion 

For all of the foregoing reasons, the Court should exclude the testimony of three of the 

defendants’ proposed experts. 

Respectfully submitted, 
 

WIFREDO A. FERRER 
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