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IN THE UNITED STATES RIS }
FOR THE WESTERN DISTRICT OF NEW YORK

UNITED STATES OF AMERICA

W JA4~-CE-0077

MOHAMED SUBEH, I

Defendant.

PLEA AGCREEMENT

The defendant, MOHAMED SUBEH, and the United States Attorney

the Western District of New York {(hereinafter "the governmeni”)

hereby enter into a plea agreement with the fterms and conditions as

I. ZTHE PLEA AND POSSIBLE SENTENCE

1. The defendant agrees Lo waive lndictment and fto plead

. -} .,

gullty o a one count Superseding Information charging a violation

tion 1001{a} (1) {(concealing a

material fact), which carries a maxinum possible sentence of a3 term

of  imprisonment of 5% years, a fine of 3250,000, or Lkoth, a

mandatory $100 special assessment and a ferm of supervised release

%23
|

ol up te 3 years. The defendant understands that the penaltiss set
forth 1in this paragraph are the maximum penalties that can be

imposed by the Court at sentencing.




Case 6.04-cr-068077-CJS-MWPF  Document 127

W, | P . 3 e T
underscandsg tnat,

Filed 01/04/2007  Page 2 of 18

s determined that
the haz wvicelated any of the terms or conditions of
supervised release, the defendant may be regquired to serve in
orison all or part of the term of supervised release, up to
vears, without credit for time previocusly served on supervised

relessae,

eduence,

incarceration, a

¥ ion of supervised release may resul
r sentence of imprisonment longer than the

in the event the defendant

iz sentenced

prison term imposed for a

statutory maximum set

iLn of this agreement.
Ir. SENTEMCING GUTDELINKES
3 The defesndant understands that

but

19847 .

ELEMENTS OF

the Court must consider

is not bound by the Sentencing Guidelines {Sentencing Reform
Y

THE CRIME

stands Lhe

under

igreement and

)

-]

I
i

nature

of the offense sev

understands that 1f

this
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proceaeded to trial, the vould e reguired Lo

meyond a reasonables doubt the following elements of the crime:

about May 23, 2003, the defendant
up a fact;

fect conceasled or covered 4 W s

Second, that the
material;

Third, that he did so by trick, scheme or

Fourth, that he acted willfully and knowingly; and
Fifth, that the concealment or coverup was with respsct

Lo oa matter within the “Jurisdiction of the executive
branch of the government of the United 3tates.

FARCTUAL BASIS

5. The defendant and the government agree o the following

facts, which form the basis Tor the enlry of the plea of guilty

inoinding relevant conduct:

. On May 23, 2003, Federal Bureau
(FB1} Special Agent Joseph esta“L s with the
dﬁr~ndanx at the Rochester Int 1Qﬂg' Rirport,
L witthin Monroe COunty, in the Western

istrict of New York. Among other matters, Special
hgent Testani asked the defen ant whether his

brother, Ismail Dorgham, was COﬁSid€ ng becoming a

vicide bomber in the Middle East. The defendant
ted to Agent Testani that he could nol answer

T guestion  one  way or ancther, but that

gham's mental state worried him. The defendant

¢!

t

investigation

~

alﬁ stated that his brother was leaving the United
Ztates because he was homesick and wanted to marry
his fiance.
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S On *uﬁ@ 7, 2003, Bpeclal Agent Testanl spoke o Ths
defendan at the FFBIL Office located at 100 State

e, mechester, Mew York. Ameng other things,
i@fwndant stated thet he lied to Special Agent
cani when they spoke on May 23, Z2003. The

defendant further stated that when he spoke to
Amant Testanl on May 23, 2003, he suspected his
brother was considering becoming a suicide bomber
because, sarlier that day, the defendant had read a
letter written by Ismaill Dorgham, which was
addressed to the defendant and others, in which
Dorgham stated (in essence) that he (Dorgham) was
considering becoming a suicide bomber in Israel.
The delfendant further stated that, after reading
the letter written by Ismail Dorgham, he ripped up
and destroyved the letter, and thereafter traveled
to the Rochester Alrport in an effort to stop his

rother from leaving the United States. The
defendant tried to stop “orqhdm for several
reasons, including Dorgham’s statements in  the
letter.

0. The partie agree that tThe Federal Bureau of
Investigati is g part of the executive branch of

[==

nt of the United State
icns into a possible suicide bombing in a
country {such as Israesl iz within the
‘ tonn of the FBI and the sxecutive branch of
the Government of the United States. The partiss
further agrese that not teiling Agent Testanl about
the existence of thes letter ritten by Ismall
Dorgham to the defendant and cothers, and thereafter
destroying the letter, constituted concesalment and
overing up of a materisl fact in that, had the
existence of the letter not been concealed and
covered up, i ; : = @ clif{erent

investigative decision = i
investigative activities

, and cmﬂducting

r
tige

the Goverr
:'q--

25
)

,.“.‘.1

9

wlon
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BASE OFFENSE LEVEL

The government and the defendant agree that GCuidelines §

o

ZB1.1¢a) (2) applies to the offense of conviction and provides for

ADJUSTED OFFENSE LEVEL

7. Based on the foregoing, 1t is the understanding of the

govarnment and the defendant that the adjusted offsnse leve

(=S

the offense of conviction 1s 6.

ACCEPTANCE OF RESPONSIBILITY

8. AU sentencing, The governmsnt agrees net to opposs the

Llevel downward

s

recommendation that the Court apply the two (Z)

adiustment of Guidelines & 3E1.1{a} [acceptance of responsibility),

offense level of 4.

!d
=
—F
ol
it
-
0
ot
3]
Lo

whioch would result

CRIMINAL HISVORY CATEGORY

It 1s the undeéerstanding of the government and the

L

defandant bthalt Lhe

defendant understands that 1f the defendant is sentenced for, or
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any other charg

5 priory to sentencing in this action

pat
Ty

{

i

s criminal history categeory may increase. The

the defends

defendant understands that the defendant has no right to withdraw

the plea of guilty based on the Court’s determination of the

LI

defendant’s criminal history category.

CUIDELINES' APPLICATION, CALCULATIONS AND THWMPRCT

TG, Tt is  the understanding of the government and the
defandant that, with a total offenss level of 4 and criminal
history category of I, the defendant's sentencing range would be a
toerm of imprisonment of O to 6 months, a fine of 5250 to  $5,0060,
snd  a  pericd  of  supervised release of £ to 3 years.
Hotwithstanding this, the defendant understands that at sentencing
rthe defendant is subject to the maximum penalties set forth in

aragraph 1 of this agreemsnt.

[

11, Notwithstanding the above calculations, it i=s the

agreement of the partises pursuant to Rule 11i{a) (1) (C} of the
tederal Rules of Criminal Procedure that the Court at the time of
£

sentence impose a sentence within the range of O to & months as

part of the appropriag ntence in 4shis case. This is the only
bé W‘Q’

at are govdrned by Rule 11(c) (1} (C). ALl

other aspects of the sentence -~ including the periocd of supervised
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the Court. If, after reviewing the pre-sentences report, this Court
reiects  the agreement to sSentence the defendant within the

sentencing range of 0 te 6 months, the defendant shall then be

afforded ithe opportunity to withdraw the plea of guilty.

The government and the defendant agree to recommend that

s ~

endant be sentenced within the Sentencing Guidelines rang

I

]

set forth above. L kreach of this paragraph by one party will

relieve the other party of any agreements made in this plea

asgreement with respect to sentencing motions and receommendations.

1%, The defendant understands that, except as set forth in

[

.

above, the Court 1is not bound to accept any Séntencing

Guidelines calculations set forth in this agrsement, and the
defendant will not be entitled to withdraw the plea of guilty based

on the sentence imposed by the Court.

ITI. STATUTE OF LIMITATIONS

14. In  the event the defendant’s plea of guilty 1is
withdrawn, oy conviction vacated, either pre- ¢r post-sentence, by
way of appeal, motlon, post-conviction proceeding, collateral

attack or otherwise, the defendant agrees that any charges

1
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dismissed pursuant to this agreement shall be automatically

reinstated upon moetion of the government

assert the statute of limitations as a

3

criminal ofiense ted to the conce

Q1

involving or rela

defense

and further agrees not to

to any other

ling of material

facts, and/or the providing of false statements o the FBI, which
iz not time bkarred as of the date of this zgreement. This wailver
shall be effective for a period of six months following the date
upon which tThe withdrawal of the gullty plea or vacating of the

conviction becomes final.
IV, GOVERNMENT RIGHTS AND RESERVATIONG
15 The defendant understands that the government has
to the Probation Office and the
e information and evidence in its

5

defendant’
involvement in

cirocumstant

the

the

chargeu,

5

defendant s

chavrge and tThe criminal

‘hat the government deems relesvant
background,
offense
surrounding

the

hnistory;

b. respond at sentencing to any statements
made by the defendant or on the defendant's
behalf that are inconsistent with he

information and evidence available

government;

o advocatre for a sentence of 0 to &
d. modify its position with respect to

sentencing recommendation or sentencing
undexr the Guidelines sluding
history category, in the event that

ln

Lo

Y

L
ol
toe

months;

any

factor
criminal
subsegueaent
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to  this agreement the government receives

¥
previcusly unknown information regarding the
recomnendation or Iactor.

16, Ay szentencing, the government will move tco dismiss the

open counts of the Indictment in this action.

the defendant will not be

rt

The government agrees tha
nrosecuted by the Ofifice of the United States Attorney for the
Western District of New York for any other federal coriminal

comnitted in the Western District of HNew York in any way

involving or related te the concealing of matesrial facts, and/or
providing of false statements to the FBI on May Z3, 2003, and/or
June Y, 2003, committed up Lo the date of this agreement and about
which the defendant has informed the government prior to signing

ement.

-

1#. The defendant agrees to provide any financial records and

§

information requested by the FProbation Office and also agrees that

records or information provided by the defendant, belfore or

atter senfencing, may be disclosed to the United States Atfornsy’s

0

Cffice {for use  in  the ocliection of any unpasid financial

[+
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Waiver of Right to Post Conviction

DHA Testing of Phvsical Evidence

%. The defendant fully understands that, Lo the extent that
rne government has or may have any items of physical evidence in

i

=
—
1y

could be subijected to DHA Testing pursuant to Ti

-

18, United States Code, Bection 3600, the defendant

{C

o
job]
2}
a3
sy
o
-
]
W
-
s

to file a motion with the Court to have such items tested for DHA
in an atteompt to prove that the defendant isg actually innocent of
the orime Lo which the guilty plea has been entered in this case.

The defendant has discussed this right with defense counsel, and

the defendant knowingly and voluntarily waives the right to make

such & motion and to have such DNA testing performed on any such

Phems Lhe government may have or may obtain in fhe future. The

fencdant fully understands that becsuse the defendant is walving

rhese any physical evidence that may exist or he found t

o]

in this case will likely be destroved or will cotherwiss

e
T

e for DHNA testing in the fulure.

V. APPEAL RIGHTS

20.  The detendant understands that Title 18, United States

Code, BSecticon 3742 affords a defendant a limited right to appeal

sentence imposed. The defendant, however, knowingly walves the
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right to appeal, modify

=ritence imposed by the

the sentenclng range for imprisonment, a Ifine and supervisad
release set forth in SBection 1T, 9310 above notwithstanding the
manner in which the Ccourt determines the sentence.

2i. The defendant understands that by 2greeing to not

attack fthe sentence, the defendant 1is walving tLhe

right to challengs the sentence in the event that in the future the

defendant becomes aware of previcusly unknown facts or a changs in

the law which the dant believes would ‘Jjustify a decrease in

the defendant’s sentence.

22. The government wailves 1lts right to app

any component
of a sentence imposed by the Court which falils within or is greaterx
than the sentencing range for impriscnment, a fine and supervised

rele

set forth in Section Il, 410 above, notwithstanding the
manner 1n which the Court determines the sentence. However, 1n the
event of an appsal from the defendant's sentence by the defendant,

the government reserves i1ts right to argue the correctnsss of the
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VI, COOPERATION

2%, The defendant will cooperate with the government by
providing complete and truthful information regarding the
defendant's knowledge of any and all criminal activity, whether

undertaken by the defendant oy others. The defendant's cooperation

also include submitting to interviews by government atforneys
and agents, as well as testifving truthfully and completely before
grand Juries and at such pre-trial and trial proceedings as ftThe

government shall deem necessary.

24, The defendant’'s cooperation shall @

so be provided to any
local, state or federal authorities designated by The government
o

and whe have agreed to abide by the terms of the “Cooperation
section of this agreement. The defendant's obligation to testify

truthfolly and completely zhall extend fo proceedings in federal,

tate and local courts in jurisdictions whizh have agresd to abide

adrecment.

exchange  for the defendant's plea of guilty and

-

copperation az set Lorth in this agreement, the defendant will not

s

pe prosecutasd by the Oifice of the United States Attornsy fcr the

Western Dilstrict of New York for any other federal criminal

committed in the Westeyn District of New York in any way
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involving or related to the conces iy

statements to the FBI, committed up to the

,W
e
-
)
[
[
(o]
<
>
o
;
]

[be]
@]
=+
et
B
o
5
m
i

cdate of this agreement and about which the defendant provides
cormplietse  and  truthful information. Such a promise of non-

prozsecution does not foreclose any prosecution for an act involving

il

murder, attempted murder, or act of physic

o)

1 viclence against the

person of ancther, or consplracy Lo commlt an act of violance.

26. [PFurther, no testimony, statemenis or tanglible objects
provided by the defendant in compliance with this agreement (or any

Lo

tiy or indirectly derivad therefrom) will be used

T

information direc

{

against the defendant in any <riminal case, except a prosecution
for perjary or making false statements.

27. The defendant understands that, notwithstanding the
defendant’s obligation to cooperate with the government as set

motion

Vi)

forth in this agreement, the government will not file

pursuant to Guidelines §$5K1.1 for & downward departure from the

I

defendany’s sentencing range or pursuant to Rule 35(h) for a

¥

raeducticn of the defendant’s sentence.

T

28. This agreement doss not preclude the prosecution of the
defendant for perjury or making false statements in the event the

defendant testifies fal

]

ely or provides false infeormation to the

et
[
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government. This agreement 1s not contlngent upon the filing of

charges against, the return of an Indiciment against, or the

successiul prosecution of, any person or entify.

29, It is a condition of this agreement thai, up through the
date of the defendant’'s sentencing, the defendant shall commit no

further crimes. Tt is zlso a condition of this agreement Lhat the

fendant must, at all Times, give complete, fTruthful and accurate
information and festimony and not withhold information from the
government or refuse to testify truthfully and completsly. Should

the defendant e sentenced priocr to the completion of the

}.

—F

endant’s cooperation with the government, the defendant’s

obligation to c¢omply with the cooperation provisions of th

=z

e

past sentencing.

agreemant

30, In the esvent the government believes the defendant has

=ted any of the conditions in the “Cooperation’” secticon of thi

5]

agreement, then the government may, before or aflter sentencing,

petition the Court teo declare that the defendant has breached this

>
iy
rt
w0

agreement and for an order relieving the government of

obligation

[0

under this agreement.

1. Whether or not the defendant has violated any of the

Lol

i

conditions of this agreement shall be determined by the Court in an

[

=
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appropriate proceeding at which any disclosures and documents

provided by the defendant shall be admissible and at which the
government shall be required to establish any viclation by a

preponderance of the evidence. In order to establish any violation

by the defendant, the government is entitled to rely on statements

and information given by the defendant pursuant Lo this agreement.
It declared breachesd
. rhe defendant shall thersafter be subject to prosecution

for any federal criminal wviclations of which the government
has knowledge, including but not limited to, perjuary and
chstruction of justice;

0. the qoaﬂrnW@P“ may withdraw any motion filed pursuant to
Sentencing Guidelines §5K1.1 and/or Rule 35({b);

fendant has no right to withdraw the plea of

ol the defendant shall waive all r*ghts under Fed. R. .
Po 11{f), Ted. R. Evid. 410 and Sentencing Guidelines § LB
anc the defendant expressly agrees that all statements,
testimony and tangible objects provided by the defendant (with

xception of statements made 1n open court during guilty

ploa proceedinags;, whether prior or subsegusnt to  this

agraement, can be used directly and indirectly in any and all
EiHTHal procesdings against the defendant; and

= the defendant agreess that any charges that were dismissed
pursuant to This agreement 11 avtomatically reinstated
vupon motion of the governmant. rur*%erwore the defendant

v

agrees not ©o assert the statute of limitations as a defense
to any criminal offense involving or related to the concealing
of material facts, and/or the providing of false statemants to
the FBI, which is not time barred as of the date of this
agreement . This waiver shall be effective for a period of six
months following the date upon which the Court's order
declaring the agreement breached by the defendant becomes
final .
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1=

33. At the time of sentencing, the governmeént will make the

nature and extent of the defendant’'s compliance with this agreement

known Lo the Court. The government and the defendant will reguest

that sentencing be adjourned until full satisfaction by the

defendant of the terms of this agreement.

34, The defendant's attorney is expressly permitted to be

present at any time the defendant is questioned or intervie

-

government agents regarding the matt

T
i

aqraeemant.

VII. TOTAL AGREEMENT AND AFFIRMATIONS

3L, This plea agreement represents the fotal agreement

rween the defendant, MORAMED SUBEH, and the government. There

are no promises made by anyone other than those containsd in Ll

this

[
5
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agreement .  This agreement supersedes any other pri
written or oral, entered into batween the government

2TECiA T E L

cle

TERRRNCF P. FLYNH

United States Attorney
Western District of Hew York

AOCHUL, JR. )
5. Attorney

P

HITLIAM J )
HSSL&L&HE

Dated: Janusry 4, 2007

. ddes ALkt

BEETT A. HARVEY 47 o
stant U, 5. &Ettorney

ASsi

Dated: January 4, 2007

17
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T have read this agreement, which consists of 18 pages. I

have had a full copportunity to discuss this agreement with my

attorney, John R. Parrvinello, Esg. T agree that it represents the

-

ment  reached between myself and the governmant, No

promises or representations have been made to me other than whait 1s

contained in this agreement. I understand all of the conseguences
of my of qguilty. I fully agres wiith the contents of this

.

agreement. I am signing this agreement voluntarily and o

=
iR

My owWn

free will,

/zjffwk_ﬁﬁ?ﬂ/fﬁ( (O QJZLLQ«

WQHFNEU SUREBR
Defendant

Dated: January 4, 2007

JOHN R. QAhP?NELin E
Attorney for the De endanL

ted: January 4, 2007



