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C 
Ungar v. Islamic Republic o f  lran 
D.D.C..2007. 

United States District Court,District of Columbia. 
Dvir UNGAR. el a].. Plaintiffs. 

v. 
The ISLAlr4IC REPUBLIC OF IRAN; el a].; 

Defendants. 
No. C N . A  00-2606(JR). 

June 26,7002. 

Family members of murder victims sought a default 
judgment holding Islamic Republic o f  lran. tlie lranian 
Ministry o f  Information and Security (MOIS). and three 
lranian government officials liable for murders 
committed by terrorist group. The District Court. 
Robertson. J.. held that: (1) family members did not 
establish a legally sufficient evidentiau basis for a 
reasonable ju ly  to find that the acts o f  the defendants 
were a necessaly condition or "but for" cause of the 
victims' deaths. and (2) defendants could not be lield 
liable for murders committed by terrorist group on 
either aiding and abetting or c iv i l  conspiracy theory. 

Motion denied. 
West Headnotes 
JlJ lnternntionnl Law 221 @ 10.31 

221 International Law 
221k10.29 Actions Against Sovereign or 

Instrumentality 
721k10.3l k. Immunity. Most Cited Cases 

Sponsorship of a terrorist group which causes the 
personal injury or death o f  a United States national 
alone is sufficient to invoke iurisdiction under Forcien - 
Sovereign Immunities Act (FSIA). 28 U.S.C.A. & 
1605(aM7). 

pJ lnternationnl Lnw 221 @ 10.42 

221 - International La\$. 
221k10.29 Actions Against Sovereign or 

Instrumentality 
721h10.42 k. Procedure i n  Actions in General. 

hlost Cited Cases 
"Evidence satisfactory to the court'. language of 
provision o f  Foreign Soverei~n Immunities Act (FSIA) 
governing liability by default is evidence that !sould 
withstand a motion for judgment as a matter of law_ a 
legally sufficient evidentiary basis for a reasonablejur), 
to find for plaintiff. 28 V.S.C.A. S 1608(e): 1-ed.Rules 
Civ.Proc.Rule 50faI. 28 U.S.C.A. 

221 International La\$' - 
721k10.39 Actions Against Sovereign or 

Instrumentality 
221 k10.41 k. Procedure in Actions i n  General. 

hlost Cited Cases 
Family members ofmurder victims were not entitled to 
default judgment holding Islamic Republic of Iran. tlie 
lranian Ministly o f ln fomat ion  and Security (MOIS). 
and three lranian government officials liable for 
murders committed by terrorist group since family 
members did not establish a legally sufficient 
evidentiary basis for a reasonable jury to find that the 
acts of the defendants \$!ere a necessar), condition or 
"but forZ'cause ofthe victims'deaths; proordid not l ink 
defendants' support o f  terrorist organization to the 
victims' murders specifically since the men who killed 
the victims received funding and weapons from other 
sources as well as state-sponsored terrorist 
organization, they were not i n  contact wi th terrorist 
organization for several months spanning the date o f  the 
murders, and their confessions do not support the 
experts' opinions that the attack was a "perfect 
esample" o f  what lranian training could accomplish. 
28 U.S.C.A. B 1608(el: Restate~ne~it (Second) ofTorls 
6; Reslatement (Third1 ofTorts 6 26. 

Conspiracy 91 @ 13 

91 Conspiracy - Persons Liable 
911 Civ i l  Liability - W li. I n  General. Most Cited Cases 

Acts Constituting Conspiracy and 
Liability Therefor Torts 379 441 
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379 Torts - 
379\'Otlier Miscellaneous Torts 
j70k-141 k. Persons Liable. hlost Cited Cases 

(Formerly 379k21) 
Althougll tI1e)'sponsored terrorist organization. Islamic 
Republic of Iranr the Iranian Ministry of  Information 
and Security (h401S), and three Iranian government 
officials could not be held liable for murders committed 
by terrorist group on either aiding and abetting or civil 
conspiracy theory; there was no sho\ving that the 
knowing and substantial assistance ol'lran estended to 
the attack on the victims; nor proofthat the murderers 
knew of  o r  agreed to participate in a common and 
unlawful plan whose goals were known to all members 
or that murderers, who were allegedly at the end of  a 
long "chain" conspiracy. knew ofllie existence of  the 
larger conspiracy_ or that the murderers line\\, o f t h e  
necessity of the other alleged co-conspirators or \\.ere in 
fact dependent upon them. 

379 Torts 
2791 In General - 
379h129 Persons Liable 

-133. Aiding and Abetting. blosr Cited 
Casts 

(Formerly 379k21) 
Civil liability for aiding and abetting requires proof o r  
( I )  a wrongful act causing an injury by a party aided by 
the defendant; (2) the defendant's knowledge o r  his 
role as part of an overall illegal or tortious activity at 
the time that he provided assistance; and (3) the 
defendant's knoming and substantial assistance in the 
principal violation. 

Conspiracy 91 @ 1.1 
91 Conspiracy - 

91 1 Civil Liability - 
W Acts Constituting Conspiracy and 

Liability Therefor 
W N a t u r e  and Elements in General 

91 Conspiracy - 

')11\1.1 k. In General. h'lost Cited Cases 
A claim of civil conspirac)' is established by proof of  
( I )  an agreement between two or more persons: ( 2 )  to 
participate in an unla\vful or tortious act: and (3)  an 
injury caused by an unla\vful or tollious overt act 
performed by one of  the parties: ( 4 )  which was done 
pursuant to and in furtherance of  the common scheme. 

111 Conspiracy 91 @ 13 

91 Conspiracy - 
911 Civil Liability - 
9111A) Acts Constituting Conspiracy and 

Liability Therefor 
911;12 Persons Liable 
I)lhlj k. In General. h,lost Cited Cases 

Conspirators may be held liable for acts committed by 
other co-conspirators ifthe acts are within the scope of  
the agreement; are done in furtherance of  the 
conspiracy, and are reasonably foreseeable. 

181 Conspiracy 91 @ 13 

9 I Conspiracy - 
911 Civil Liability - 
W Acts Constituting Conspiracy and 

Liability Therefor 
W Persons Liable 
W k. In General. hslost Cited Cases 

(Formerly 379k21) 
Conspiracy analysis focuses on the agreement and does 
not require proofof knowing and substantial assistance 
to any particular act. as aiding and abetting analysis 
does; however, conspiracy does require proof of  a 
common and unlawful plan whose goals are known to 
all members, even if all parties are not privy to each 
individual act taken in furtherance of the common 
objective. 

Conspiracy 91 @ 13 

91 1 Civil Liability - 
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W Acts Constituting Conspiracy and 
Liability Tlierefor 

Persons Liable 
[)lklj k. In General. Most Cited Cases 

Because conspiracies must generally be inferred from 
indirect evidence. courts must initially look to see iftlie 
alleged joint tortfeasors are pursuing the same goal. 
although performing different functions; and are in 
contact with one another: to demonstrate the esistence 
of a "chain" conspirac)' in which conspirators are not 
all directly connected. the critical question is \\,hetlier 
each conspirator knows of the existence of the larger 
conspiracy and of the necessity for tlie other 
participants even if he or slie does not know their 
identities. 

"92 David Strachman.Mclntyrc, Tate, Lynch & I-lolt; 
Providence. RI; for Plaintiffs. 

M E M O W U M  OPIMON 
ROBERTSON. District Judge. 
Yaron Ungar and his \rife Efrat were murdered in a 
terrorist machine gun attack on June 9. 1996. near Beit 
Shemesh. Israel. Five Palestinian men took part in the 
murders. Four of the five were apprehended and 
confessed to tlie Ungar murders and to othercrimes. In 
this action. the Estate o f  Yaron Ungar and members of 
his family seek to recover compensator)' and punitive 
damages arising from the m ~ r d e r s . ~  

Fh'l. Tlie plaintiffs are David Strachman. an 
American lawyer as administrator of tlie 
estates of both Yaron and Efrat Ungar: the 
parents ofYaron Ungar and Efrat Ungar suing 
on tlieir own behalf and as guardians for tlie 
couple's children Yishai and Dvir. and Yaron 
Ungar's three siblings. Yaron Ungar was an 
FN3. Tlie FSIA was amended twice in 1996. 
Section 1605(a)f71 was enacted in April 1996. 
before the Ungar murders. and was made 
applicable to causes o f  action arising both 
before and afier its passage. 1'ub.L. No. 

American citizen. There has been no proffer 
that Efrat Ungar was an American citizen. and 
tlie plaintiffs appear to concede that their 
claims based on her deal11 must be dismissed. 
28 U.S.C. E 160jinif7); id  F 1605 Note: 
.-II~.in~xh-r 1: Rrr.711hlic of ('iihrr. 996 l:.Suoo. 
1239. 12-18 n. 5 iS.D.I;Ia. 19971. 

*93 The plaintiffs have sued the Islamic Republic of 
Iran. the Iranian h4inistry oflnformation and Security 
(MOIS), and three Iranian government officials in this 
C ~ u r t . ~  Foreign states and individual oficeholders 
acting in their official capacities areordinarily immune 
from suit in our courts_ but there are exceptions. One 
of them, added to the Foreign Sovereign Immunities 
Act (FSIA) in 1996; is for claims arising out of 
state-sponsored t e r r o r i s n ~ . ~  The complaint in this 
case invokes that esceplion by alleging that tlie 
defendant Republic of lran was and is a state sponsor of 
terrorism; that [lie other defendants \\!ere and are, 
respectively, an agency and officials o f  lran; and that 
the murders of Yaron and Efrat Ungar \\'ere 
extrajudicial killings for which the defendants provided 
"material support or resources" within the meaning of 
28 U.S.C. F 1605(a)i7). Complaint 1 8 - 1 2 .  15-32. 
The defendants were sewed with process pursuant 1 0 3  
U.S.C. 6 1608. none of tllcm appeared to defend, and 
their defaults were entered on June 28,2001. Plaintiffs 
then moved for a default judgment. 

FN2. They have sued HAMAS, the 
Palestinian Liberation Organization, and the 
Palestinian Authorily in the District o f  Rhode 
Island. t:siorcs of l.'~ivor cx re /  Strur l i~ i io~i  I .  

I'oleslii7i~zr? :lu/h.. 153 F.Sut~n.?d 76 
~D.lZ.l.20011. 

10-1-132. Title 11. F 221. 110 Stat. 3214. 
1241-43 (April 24. 1996). Section 1605 
Note. oflen called the Flato\v Amendment. 
was enacted in September 1996. Pub.L. No. 
104-208. Div. A. Title 1. 110 Stat. 3009.172 
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(Sept. 30. 1996). The two amendments are 
construed in pori niuterio. and the later 
amendment relates back to the earlier one. 
See l ~ ~ l r r ~ ~ n ~ ~  1.. ls lu~~ric Ileurrhlir ul'lrur?. 999 
I'.Supn. I.  12-11 (D.D.C.19961. 

Ifa foreign state is not entitled to imlnunity on a claimx 
it \\ , i l l  be held liable "in the same manner and to tlie 
same extent as a private individual under like 
circumstances." 26 U.S.C. P 1606. I t  niay be held 
liable by defaz~h, however_ only if the claimant 
"establishes his claim or right lo relief by evidence 
satisfactog, to tlie court." lrl P 1 6 0 ~ ( e ) . ~  Forreasons 
set forth in a memorandum issued on January4,2002, I 
decided to bifurcate plaintiffs' motion for default 
judgment and to consider wlietlier plaintiffs had 
produced satisfactory evidence of the defendants' 
liability before receiving proof of damages. An 
evidentiag~ hearing was set for January 15, 2002. 
Counsel was directed to focus on three specific 
questions: "What evidence is there of a causal link 
between Iran's support for Hamas and the specific 
attack in tliis case? What evidence is there of a 
relationsliip giving rise to respondeat superior liability? 

What is tlie evidence that supports the plaintiffs' civil 
conspiracy theory?" Memorandum of 1/4/02, at 8. 

FN4. This provision mirrors the standard - 
applicable to default judgments against tlie 
United States. Fed.R.Civ.P. 55(c). MOlS 
and the three individual defendants are treated 
for this purpose as agencies or 
instrumentalities of the government of lran. 
El-l~ucll 1.. Crntr-ul Honk u lJu~.dr l~~.  75 F.3d 
665. 671 ID.C.Cir.1996); Rurul~,. 999 
F.Sunn. at 26. 

At tlie evidentiary hearing. plaintiffs presented 
documentar)' evidence and adduced the expert 
testimony of Ronni Shaked. a former Israeli security 
commander: Dr.Reuven Pazofthe International Policy 
lnstitute for Counter-Terrorism in Israel: and Dr. 
Patrick Clawson of the Washington Institute for Near 

East Policy. Arter the hearing. plaintiffs were "94 
directed to file English translations of tlie confessions 
upon which the espen witnesses. especially Mr. 
Shaked. relied. Those translations n8ere filed on April 
3.2002. 

Findings of Fact 

Tlic findings set forth below tliat deal \rrith lran's status 
as a state sponsor ofterrorism and \sit11 the relationship 
between lran and I-IAMAS are similar to lindings made 
by other judges of this Coun in other cases seeking 
damages for HAMAS attacks from lran. her agencies, 
and officials. Il'cinsrein r.. l.slori~ic Rellrrhlic of 11.un. 
IS4 F.Su~p.2d I3 (D.D.C.20021: ~llor~xu 1:. l s lu~~i ic  
Rroirblic oflro~l .  Civ. No. 00-1096 (D.D.C. Sent. 19. 

1. At the time of its revolution in 1979. lran adopted a 
formal policy ofsupponinglslamic-based revolutionav 
organizations throughout the Middle East. Tr. 1/15/02 
at 21-22. Iiarakat Al-Muqa\vama Al-lslamiyya 
(I-IAMAS) is one of those organizations. An 
out_erowth of tlie Muslim Brotherhood movement, 
I-IAMAS was founded in 1987 to pursue the creation of 
an Islamic state; first in Palestine and then throughout 
the Middle East. HAMAS is a Sunni Muslim 
organization and was at first lligllly suspicious of Iran's 
Shiite regime. As tlie Palestinian Liberation 
Organization and Israel began to negotiate a peaceful 
settlement of Palestinian claims alier tlie Gulf War, 
however, HAMAS and lran grew closer until they had 
formed what the witnesses called a"partners1iip." Id. at 
17-23-65-68, 92-93,97-100. n i e  relationship between 
IHAMAS and lran \\'as described using an established 
Israeli metaphor: 
Your I-lonor. it is like a cow. On the one hand the cow 
wants to give milk. That's Iran. And on the otherhand, 
Hamas wants to drink tlie milk .... lran wanted lo expoll 
its revolution. Hamas wanted to get weapons, to get 
money, to get facilities for to train the people; and the 
only place that they can do i t_  i t  is in lran. 
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1/15/02 Tr. at 22-23: see ul.so id at 70-71. B y  the mid 
1 9 9 0 ~ ~  lran and H A M A S  were cooperating for purposes 
ofjihad, or violent struggle. specifically to disrupt the 
Israel-PLO peace process. I[!. at 19-21,23: 98; PI.Ex. 
63. 

2. lran provided H A M A S  with tens o f  millions o f  
dollars, weapons and esplosives, terrorism training. and 
other assistance through MOIS rs. and tllrougll 
IHizbollah. its agent in ~ e b a n o n . ~  Tr. 1/15/02 at 
25-34, 70-72, 79-82, 86-88? 98-100. Several hundred 
I-IAMAS members are believed to have received 
intensive terrorism training in lran. Id at 28-29.34.69. 
This cadre-unlike the larger number o r  frontline 

H A M A S  figllters given short-term training in Lebanese 
Hizbollah camps-was trained to *95 be leaders and to 
provide further training \\'illiin I-IAMAS. Id at 32; 72. 

FN5. MOIS is the successor to the Shah's 
secret police rorce and employs approximately 
30.000 people across the Middle East. I t  
appears to be the primary liaison between the 
Iranian government and Palestinian 
organizations. MOIS' annual budget is 
estimated at $50 mil l ion to %I00  million. Tr. 
1/15/02 at 102-03. 

M6. Unlike HAMAS. Ii izbollah was actually 
created by lran to further its interests in 
Lebanon. Tr. 1/15/02 at 30-31.82. Because 
i t  exercises substantial control and approval 
authority over the group. lran has repeatedly 
been held liable under FSlA for Hizbollah's 
lhostaee takinr! and other activities. See. e e . 

N iee i~ is  1: ls lua~ic R~ ' l x~h / i c  01' 11.u1i. No. 
99-377.1000 \VL 3367431 I [D.D.C. Sept. 21. 
7000); Ciciouio 1r Is lun~ic Reul~blic ol'lrrrn. 

3. Relations bet\\'een lran and H A M A S  were 
particularly close in 1996, the year o r  the Ungar 
murders and the year in \ ~ h i c h  lran \\,as designated by 
the United States Department o f  State as "the" premier 
state sponsor o f  terrorism. PI.Es. 29; Overview o f  
Slate Sponsored Terrorism at 2. I- IAMAS claimed 
responsibility for four suicide bombings i n  February 
and March 1996. Afiertl le first two ofthem, lran sent 
its vice-president to meet with H A M A S  leaders and to 
praise them publicly. Id lran is also believed to have 
provided cash payments to IHAMAS and to the families 
ofsuicide bombers as a means o f  encouraging HAMAS' 
opposition to the peace process. Tr. l/15/02 at 98-101. 
TheHAMAS bombings precipitated early elections in 

Israel and were largely credited with undermining 
public confidence in Prime Minister Shimon Peres. who 
lost to the more hard-line Benjamin Netanyahu in May 
1996. PI.Es. 29, Introduction at 1; Tr. 1/15/02 at 105. 

4. Beginning in March 1996; H A M A S  tactics shifted 
away from suicide bombing  and focused instead on 
kidnaping soldiers and attacking with machine guns 
from moving vehicles. TI. 1/15/02 at 75. Plaintiffs' 
experts placed particular emphasis on the dirficulty o f  
hitting targets while liring machine guns from moving 
vehicles and asserted that only Iranian-trained I-IAMAS 
members-or IHAMAS members trained by 
Iranian-trained H A M A S  members-could do it. Id  at 
28-29-47-48, 75-76. The Ungars were attacked, with 
Iialashnikov machine guns. from a mavins vehicle. 
Mr. Shaked characterized the attack as "a perfect 
example of the Iranian-what we call contribution to 
Hamas," emphasizing the need, when shooting from a 
moving vehicle, to "shoot before, a litt le bit berore the 
car. not into the car." Id at 47-48. The confessions o f  
the attackers, however, make it clear that their car was 
overtaking, not meeting. the Ungar's car. Conressions 
at 5; 89. 
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5. The link between the Iranian defendants and the 
Ungar murders, in the opinion ofplaintiffs'esperts, was 
in the connections between and among Abdel Rahman 
lsmail Abdel Rahman Glianimat (Glianimat), Nasser 
Salall Talachmeh (Talachmeh), and Hassan Salame 
(Salame). Glianimat was the leader oftl ie g o u p  that 
carried out the attack and one of  the shooters from the 
attacking car. The experts testilied that Ghanimat's 
group !\'as ineffective (as terrorists) until sometime in 
late 1995. \rrIien Ghanimat hooked up witli Talaclimeli, 
who was characterized (by plaintiffs counsel) as a 
"proper I-IAMAS commander." Tr. 1115102 at 53-54, 
78-79. The esperts said tliat Talacl~rneli became 
Ghanimat's "handlei' and provided him witli a 
Kalashnikov automatic rifle. Id. at 53-54. 78. 

6. The espells lhouglit i t  more likely than not that 
Talachmeh also arranged for Ghanimat and perhaps 
oilier members of  tile group to obtain training from 
Salame. an "arch-terrorist" who had himself been 
trained for four months in Iran, id at 56. 77, was an 
"espe~ l  in using \veapon[s] and esplosivc[s]." and was 
"[mlore than an advisei' to Talaclimel~: "lie was tlie 
man that gave him the way how to do and what to do." 
Id. at 59. Iiowever, because HAMAS trainers are 
hooded and masked* the esperts stated tliat there was no 
way to determine Salame's identity for sure. 
[Mr. Shaked:] [W]e don't know esactly if [Salame] 
trained only Ghanimat or the other one from the cell 
that we  are talking about because when ihey get an 
order lo go and be trained. you kno\v as a modus 
operandi, they were masked and I'm sure again when 
IYC are talking about a terrorist organization and 
talking*96 about Hamas, somebody from a higher rank 
has to show and to train other people: and in 1996, not 
so  many people, good train-like Hassan Salame. 
Q. But was he the trainer for this-for Mr. Talachmeh's 
group? 
A. I don't say-l can't say esactly i fhe  was the man, but 
according to the modus operandi, and according to what 
we  can-\rre know' the structure of  Hamas, and the way 
that they behave, I can say that he was the man. Not 
others. Because we don't know exactly who was that. 
If  because the people who were there, the people who 

eave-we're talking about the-the man who trained them. - 
we-they said \ee didn't know who was this man. 

Id at 60-61.Q. Was he-was Salame the trainer for the 
Talacliniel~ cell? 
[Dr. Paz:] I don't kno\v for sure. But i t  is 
probably-since lie confessed tliat he trained most oftlie 
I-lamas members in that region at that time: and since he 
was the main trainer of  Hamas at tliat time in this 
region, i t  is very probably. I can say. that lie \+'as tile 
trainer of  the Talachmeh ccll. 
Q. Is there anyone else tliat you know o f  \vho could 
have o r  would have done tlie training for the cell tliat 
killed the Ungars? Is there anyone else lvlio has been 
identilied as a trainer of  that cell? 
A. No. Not that I kno\v of. And if I may add we are 
talking here in this case-we are not talking about 
explosives, but we arc talking about kidnaping and 
shooting from m o v i n ~  cars \rhicli in no other members 
of  Hamas besides those who were trained in lran 
actually were trained in such metliods of  operation. 
So i t  is very likely that he was the guy who trained the 
Talachmeh cell: althougli ihey didn't know-the trainer 
was masked. They didn't kno\v him by name. And 
they didn't know him at all: and actually, he was 
also-he was not from that region. He was from the 
Gaza Strip; so  lie wasn't known by local people. 

Id at 75-76. Salame was later convicted in the  Israeli 
courts of  training people in machine gun use from 
March 1996 to  May 1996. Tr. 1/15/02 at 62.w 

Fh'7. Salame was also involved in the 
bombing of a passenger bus that was the 
subject of 1li.itrsteiri 1: Islmnic Xeotrhlic of 
Iron. I84 F.Suoo.ld 13 f D.D.C.2003, i\/orrsa 
ir isla~iiic Rel~rrhlic aflruti. Civ. No. 00-2096 
(D.D.C. Sept. 19, 2001), and Eisetifild 1.. 

Islutni~. Re~7rthlic uf It-uti. 172 F.Suoo.2d I 
fD.D.C.2000). 
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7. The experts' opinions that Salame probably trained 
the men whomurdered the Ungars are not supported by 
the confessions ofthe murderers. Both Ghanimat and 
Jamal A l - l io r  stated that Ghanimat's group had no 
contact \r i l l1 H A M A S  leadership Jrhile Talachmeh \rras 
in prison between Janua~yiFebruary 1996 and July to 
October 1996, when Ghanimat reestablished contact by 
asking him for money. Conl: at 4-6. 93-94. The 
confessions make no reference to instruction on 
shooting from moving cars. See, e.g.. Conf. at 2 
(Ghanimat received training from a group member 
sometime prior to an arrest in 1993 on ho\r' to assemble 
and disassemble a Galil and to fire a Canadian rifle); 
i d  at 40; 56, 88 (group members engaged in shooting 
practice among themselves); irl (Ghanimat and 
other group members undertook "shooting practice" 
with an Uzi  Ghanimat received from his new contact in 
1997); i d  at 8; 71-73 (Iman l<afishe was trained in 
ho\r to make and detonate remote-control explosives by 
a hooded and masked man in 1997). In  their proposed 
findings of fact; plaintiffs cite to testimony *97 that 
Ghanimat, Al-Hor. and Kafishe met on a mountain to 
practice shooting a Kalashnikov that they had 
purchased. A fourth man was present; wearing a mask, 
but he was a new recruit. Talab Abu Sneina. Kafishe 
had met Sneina in prison and asked him to assist in 
purchasing the ne\r2 guns. The "training," as described 
by Al-Hor, consisted ofGhanimat and Sneina liring one 
o f  the guns a number o f  times, apparently to make sure 
that i t  was o f  good quality. The participants were 
masked so that Sneina would not recognize Ghanimat 
or Al-I-lor. Id at 4; 68-70; 87. 

8. The confessions also indicate that. while members of 
Ghanimat's group did consider themselves members of 
HAMAS,  tlieir affiliation with H A M A S  was quite 
loose. Thus, although I - IAMAS leadership may have 
decided i n  the spring o f  1996 to change tactics from 
suicide bombs to sllootings and kidnaping, Ghanimat's 
eroup appears to have focused on car attacks from at - 
least December 1995 onward. I d  at 4-5. And, 
although the group began timing attacks, using 
explosives, and selecting targets as directed by a 
H A M A S  handler in 1997, id. at 7-9: 24-25, in the 

1995-96 period Ghanimat appears to have 
acknowledged his group's anacks to Talachmeh only 
after the fact and to have chosen his operations without 
receiving instructions from HAMAS. id at 4-5. The 
confessions are also in some conflict as to how niucli of 
the group's money and weapons came from Talachmeh. 

I t  is clear that. to some estent. they supported their 
operations and purchased guns using means 
independent o f  I-IAMAS. including at least part ofthe 
funds used to purchase the second lialasllnikov. I d  at 
3. 69-70. 87. 

9. Accepting all o f  the documentary evidence and 
espert testimony adduced by the plaintiffs as true; and 
accepting the confession statements o f  Ghanimat's 
group as true notwithstanding suggestions that some o f  
them may have been coerced, l'1.E~. 3 at 2; the most 
that is clearly established by the record is (a) that lran 
was at all relevant times a state sponsor ofterrorism, (b) 
that the other defendants were agents or 
instrumentalities o f  Iran: and (c) that the defendants 
eave money and weapons to H A M A S  and trained some - 
I-IAMAS members in order to encourage H A M A S  i n  its 
ter'rorist activities. 

Conclusions of L n w  

I. Plaint(fjs Ihoiw prope1-1j~ ini'oliud rhe sr~bject n1o1te1- 
jlirisdictio~i of Illis Co1e.r ond the Cor~rr's perno1701 
jorisdictio~i oiter the deferidar~ts. 

lran has been designated by the United States 
Government as a slate sponsor ofterrorism since 1984. 

The 1996 murders of the Ungars were estrajudicial 
killings. lran and MOlS  (at least) provided "material 
support or resources" to H A M A S  under 28 U.S.C. 6 
1605laN7) and 18 U.S.C. 8 7339A; which defines the 
teml as including "currency ..., training; expert advice 
or assistance, ... false documentation or identification, 
... [and] weapons." Thus, the allegations o f  the 
complaint properly inlvoke the personal and subject 
matter jurisdiction o f  this Court under the Foreign 
Sovereign lmmunity Act. 78 U.S.C. 6 1605(aK71; &$ 
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Ij;Oo; N o r o i ~ ~  ~r 1.slirrzric Ret~rrhlic of lruri, 999 
F.SUDD. 1.  19-23 fD.D.C.1998). 

I;laroil# held that "a plaintiff need not establish that 
tlie material support or resources provided by a foreign 
state for a temorist act contributed directly to the act 
from wliich his claim arises in order to satis@ 3 
U.S.C. F 1605(a)17)'s statutor), requirements forsubject 
matter jurisdiction. Sponsorship of a terrorist group 
which causes the personal injury or death of a United 
States national alone is sufficient to invoke 
.jurisdiction." 9'19 I:.SUPD. at 18. That holding 
sidesteps the causation*98 question that lies at the 
center ofthe instant case. The language of the statute 
provides that federal courts shall have jurisdiction over 
suits "for personal injury or death that was carisedby an 
act of torture, extrajudicial killing, aircrafi sabotage. 
hostage taking, or the provision of material support or 
resources ... for such an act ifsuch act or provision of 
material support is engaged in by an official. employee 
or agent'-of a state sponsor ofterrorism acting in their 
official capacity. 28 U.S.C. F 1605(a1(7) (emphasis 
added). Whether the ahserice of causation is a 
.jurisdictional issue or a liability issue has not been 
decided by an appellate court and need not be decided 
here. I have assumed that plaintiffs' oll~.gotioris of 
causation are sufficient to invoke the jurisdiction ofthis 
Court. For the reasons set forth in my earlier 
memorandum. Memorandum of 1/4/02, at 7-8, 
however, I have followed the reasoning of.Sr~therlorid~. 
l.slorrric Ne~~rrhlic of Iruri. 151 F.Su~p.7d 27. 17-48 
(D.D.C.2001), in separating the immunit3, analysis from 
the liabilily analysis. 

2. "[E]\dderice soliufacror?~ lo rhe coirrr. " 8 US(.. C 
/cil)S,e,. is ei1iderice thur i~~ooldi~~it l rs tando n~oriori for 
jtrdgrrieri~ us a riiutrer qf Im12 mode pirrszrunr to 
lycdH. Th?. P. Illlul. 

a A threshold question in this case is how lo apply t11e 
"evidence satisfactory to the court" language of 28 
U.S.C. F 1608(e). There is very little case law on the 
subject. Several decisions by other judges of this 
Court involving state-sponsored terrorism under tile 
FSlA have applied a "clear and convincing evidence" 

test* see, e.g.. II'ciri.steiri 1.. lslnr~ric Ilrl~rthlic of l ru~i .  
18-1 1-.SUDP.?~ 13. 16 fD.D.C.20021: ,l/oirsa 1,. Isluriric 
Rel~lrhlic oflrurr. Civ. No. 00-2096. at 2 (D.D.C. Sept. 
19. 200 I ); 1:i.cerifiId 1,. l.s/urz~i~~ l < e ~ ~ r r / ~ l i ~ ~  of lrcrri, I 72 
IF.Supp.2d I .  4. 8 ID.D.C.2fIOO~. but the evidence in 
those cases appears indeed lo have been clear and 
convincing. Other decisions have required 
"satisfactory evidence as to each element of tlie 
[plaintiffs'] claims." Curiruorriu Irrterurrruricnriu 
1 r 1 - I i z r  5.4 1.  C'orzii~oriiu llorzririicrom (fc 
.-l~do~.iori. 88 F..3d 9 4  951 (11111 C i r . 1 9 9  a 
formulation that is not helpful here. and "evidence o fa  
nature and quality to support summaryjudgment;"HiJf 
1: l<currblic of Irurt. 175 I-.Sopu.2d 36. 3 s  n. 1 
f D.D.C.20011; which, freely translaled in the contest of 
default, means a legally sufficient prima facie case. I 
believe that the correct standard-and the one I am 
applying in this case-is the standard for granting 
jud~ment as a matterofla\\, under Fed.R.Civ.P. 50fal-a 
legally sufficient evidentiary basis for a reasonablejury 
to find for plaintiff.m 

FN8. Another potential threshold question is 
what law to apply. The FSlA generally 
requires the application ofstatc law principles 
to determine liability, I7irst \ n r r /  Gill-Burrk i r  
Burro lJre-u 13 C-orzrwiu L~-terirrr rk Czibu. 
462 U.S. 6 1 I .  620-22 11. I I .  103 S.Ct. 259 1 .  
77 L.Ed.Zd 46 119831. In deciding 
state-sponsored terrorism cases, however, 
judges of this Court have looked to federal 
common law. See, e.g., Sterhenr 1: l.slurrrir 
Ret~zrblic oI'Iru~i. 201 I~.Supp.2d 78. 86-87 
(D.D.C.2002); 1l.iterier- 1: 1.slurizic Ket~rrhlic of 
lrori. 172 F . S L I I I D . ~ ~  128. 134-.35 
JD.D.C.2001 ); I~~Itr toi~~ 1: lslurrric He~~rrhlic of 
Irmi. 999 F.S~rpp. 1. 14-15 fD.D.C.1998). 
There is no significant difference behveen 
District of Columbia and federal common law 
on the causation and vicarious liability issues 
presented by this case. 
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3. Pluirlr$fs hui~e ,lor esrublished a legol!~, .sr!flicierir 
eside~ltiar:i~ bosis,for u reuso~~ohle j i e y  lo,orld rho1 the 
urrs of the defendurio 11,er.e u necessary cm7diriorl or 
"b l~ l  for" carrse of the Urlgursl ~ieurhs. See 
1;?1 Plaintiffs' evidence for the proposition that Iran's 
suppon for terrorism caused the murders ofYaron and 
Efrat *99 Ungar is more attenuated than that presented 
in any previous \' 1605(a)l7] case ofwhich I am aware. 
In  1 e i  r. 1.1ui1i Hrr~~rblic f a 184 

F.Sunn.2d 13. 19-22 (D.D.C.2002), illoirso 1' Isla~llic 
Repr~blir of lrurl. Civ. No. 00-2096, at 5; I 8  (D.D.C. 
Sept. 19, 2001 ). and Eise11/L;lrl 1.. ISINII~~C R~'r)l,hlic U /  

Irurl. 172 F.Sunv.Zd 1. 5-8 ID.D.C.2000); I-IAMAS 
members who bombed a bus were themselves trained 
on the use o f  esplosives in lran or by lranian officials, 
and the Coun concluded that the Iranian support was a 
but-for cause o f  tlie attacks. In  ~ ~ I u r o i ~ ~  I. /.~/o~nic 
I?L'III~~/~L, idIr~111. 909 F.Sunti. I. 9 tD.D.C.19981. lran 
was shown to ha\e been t l i e  sole funding source of the 
terrorist organization that carried out the anack. In  
l l i r e i ~ l s  1: l.slu~~ric Rrnr~hlic of lrorl. No. 99-00377. 
2000 \I'L 3367431 I at 9 1 3  (D.D.C. Sent. 21.71)001- 
and C7cippio ir /.s/or~~ic Rer7l~hlic ol'lru~i. 18 F.Suop.2d 
62. 68 (D.D.C.19981, Iranian officials were shown to 
have had approval authority or total control over 
hostage taking by I-lizbollah, its agent in Lebanon. 

Here. plaintiffs have established that lran provided 
estensive support to HAMAS. but their proof does not 
link that support to tlie Ungar murders specifically. 
Tlie men who killed Yaron and Efrat Ungar received 
funding and weapons from other sources as well as 
I-IAMAS. they were not in contact with HAMAS for 
several months spanning the date o f  the Ungarmurders. 
and their confessions do not support the experts' 
opinions that the anack was a "perfect example" of 
what Iranian training could accomplish. Except forthe 
esperts'opinions. indeed. there is no record support for 
the proposition that Ghanimat and hismen received any 
training from HAMAS members in the spring o f  1996 
or that they ever received specialized training in 
shooting from moving cars. 

4. Plainrr~s lloi,e ,lo/ esrublished a /egul/ysi!flicierlr 

Restatelnent (Second) o f  Torts F 432 (1965): 
Restatenienl ITliird) o f  Torts 5 26 (Tentaii\,e Draft No. 
2. Mar. 25. 2002). 

ei~idenrior?, basis ,for o reusormhle jto?; ro .find rhe 
dgfir7danrs liable for rhe L~~igurs'deorlls 011 eirhrr qfrhe 
.join1 rorr rheoriusthej~adia~lce. Plaintiffs rely heavily 
on tlie leading case o f  Nolhe,:\./rrai is. ll'elch. 705 1'.2d 
472 (D.C.Cir.I98.3)_ in \r'liicli Judge Wald carefully 
explained and parsed t\rro '3oint tan" theories, aiding 
and abening and civil conspiracy. liulbersruni \{,as an 
action forwrongful death against Welch. a burglar\\rho 
shot and killed one o f  his victims; and Welch's live-in 
girlfriend. Tlie girlfriend knew o f  Welch's activities - 
and helped him dispose ofstolen goods and manage his 
finances, but she did not assist in the kill ing or in any of 
tlie break-ins. The coun concluded that the girlfriend 
was liable both as a co-conspirator and as a "joint 
venturei' who aided and abened the burglaries. Its 
opinion emphasized the imponance o f  analyzing each 
theor), separately, because conspiracy hinges upon 
proof o f  an "ugreeniere lo l~arlicipore '' i n  tonious 
conduct; while aiding and abetting requires proof of 
i o i g  ucrior~ that substantially aids" tonious 
conduct. Id at 478 (emphasis in orizinal). 

(a) Plui~srfs l~oiw 1701 es~oblished lhar dgfe~lclunrs 
/irloi~'ilig/y and ~ r ~ b s r u ~ ~ r i u l l j ~  assisred i n  the U11gur 
~iliwders. Civil liability for aiding and abening requires 
proof o f  ( I )  a wrongful act causing an injuly by a party 
aided by tlie defendant; (2) the defendant's knowledge 
of his role as part o f  an overall illegal or tortious 
activity at the time that he provided assistance; and (3) 
tlie defendant's knowing and substantial assistance in 
the principal violation. Id. at 477. For the reasons 
discussed above. however. the plaintiffs Iiave not 
shown that tlie "knowing and substantial assistance" of 
lran extended to the "principal violation"-the attack on 
tlie Ungars. 

*I00 (b) P l u i ~ ~ l ~ f s  lituse nor esrublished I / ~ u l  the 
U~~gurs '  ~ i l i l r d e r e l ~  il8er-e co-co!lspirulors il'illt /lie 
defendurlts. A claim of civil conspiracy is established 
by proof o f  (1) an agreement behveen hvo or more 
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persons: (2) to participate in an unlawful or tortious 
act: and (3)an in.juy caused by an unlawful ortortious 
overt act performed by one o f  the parties: (4) which 
was done pursuant to and in furtherance o f  tlie common 
scheme. Id. Conspirators may be held liable for acts 
committed by other co-conspirators i f  the acts are 

Conspiracy analysis focuses on the agreement 
and does not require proorof"kno\ring and substantial 
assistance" to any particular act. as aiding and abetting 
analysis does. However, conspiracy does require proof 
o f  a "common and unla\r~ful plan whose goals are 
known to all members;" even if a l l  parties are not privy 
to each individual act taken in furtherance of the 
common objective. 1ioh.io11 1:. Il'il.so~l. 737 F.2d I. 55 
ID.C.Cir.. ool,err~led i n  purr on orlier groloicls, 
Leurherrnun 1.. f i ~ ~ r r ~ s i r  Cu r~~ in~ .Y~~~~-co r i c .~  I i ~ ~ e l l i ~ e i i c e  d 
Cuo,riinutiaii Lhiir. 507 U.S. 163. 113 S.Ct. 1160. I22  
I..Ed.2d 5 17 1 1  993). Because conspiracies must 
eenerally be inferred from indirect evidence; courts - 
must "initially look to see i f the alleged joint tortfeasors 
are pursuing the same goal-altliough performing 
different functions-and are in contact with one another." 
Ilulhrrsrur~i. 70.5 F.?d at 481. To demonstrate the 

existence o f a  "chain" conspiracy in which conspirators 
are not all directly connected. tlle critical question is 
whether each conspirator knows of t l ie  existence ofthe 
larger conspiracy and o f  the necessity for the other 
participants even if he or slie does not know their 
identities. More broadly. courts focus on whether the 
parties share a common goal; the degree of 
interdependence between the alleged participants, and 
any overlap behveen participants among the various 
operations alleged to comprise a single conspiracy. 
Ihi ired Slures ii Tu ru~ i~ i~ i u .  846 F.2d 3384. 1392-93 
(D.C.Cir.l988t see also Cr~i rcd SILI~L'S 1. Tui~~~iserici, 
924 1-.2d 1385. 1392 (7th Cir.1991) ("to be liable as 
coconspirators, defendants must be mutually dependent 
on one another"). 

The absence o f  a clear link from tlie Iran-HAMAS 
"partnership" to Ghanimat and his group is fatal to 
plaintiffs' conspiracy theory. There is no proof thal the 
murderers knew o f  or agreed to participate in a 
"common and unlawful plan whose goals [were] known 
to all members"; or that the Ghanimat group, allegedly 

\\mithin the scope of the agreement. are done i n  
rurtlierance o f  the consoiracv. and are reasonabl\r . .. 
foreseeable. Pi~ikerrol l  1.. 1JniredSt~lurr.s. 328 U.S. 640. 

at the end o f  a long "chain" conspiracy, line\\' o f  tlie 
existence ofthe larger conspiracy; or that the Glianimat 
group knew o f  the necessity o f  the other alleged 
co-conspirators or were in fact dependent upon them. 
N o  reasonablejuror could find tlie defendants liable on 
a conspiracy tlieory without speculating about maners 
that have not been established in this record-that 
Ghanimat and his group had guilty knowledge of the 
Iran-I-IAMAS partnership and that they understood and 
shared its alleged goal o f  disrupting the Israel-PLO 
peace process. 

Conclusion 

The order that accompanies this memorandum denies 
plaintiffs' motion. Such a denial is witliout prejudice 
and is not; o f  course, a judgment on the merits o f  the 
plaintifss' claims. If plaintiffs have. or acquire. further 
evidence o f  Iran's liability for tlie Ungar murders, they 
may renew their motion. Alternatively, if plaintiffs 
wish to seek appellate review_ a motion l o  *I01 certify 
under 28 U.S.C. 6 1292(bl \+'auld be favorably 
considered. Most of the cases involving the provision 
o f  material support or resources to terrorists under 28 
U.S.C. 6 1605fa)(71 have involved defaulting 
defendants, and appellate courts have not yet had an 
opportunity to review the standards being used by 
district judges to analyze the liability o f  state sponsors 
o f  terrorism, or to consider the proper role of causation 
i n  analyzing a specific factual record. C1: 
O,e.u~iic. L i l w u n  Irisr.. 127 F.Su~u.2d 1002 
(N.D.111.20011, ufd 291 F.3d 1000 (7111 Cir.2002) 
(discussing the liability o f  private groups providing 
material support or resources to terrorist organizations 
under I 8  U.S.C. F 233.3 upon defendants' motion to 
dismiss). Nor, given the paucity o f  law on ".joint torts" 
i n  this Circuit, is tlie application o f  civi l  conspiracy law 
to the facts o f the  case well senled. 
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FURTHER ORDERED that plaintiffs' motion to 
schedule hearing on damages [i: 311 is denied. 

For the reasons set forth in the accompanying D.D.C..7002. . . -  
memorandum opinion. i t  is this day of June Ungar v. Islamic Republic of Iran 
7002 21 1 F.Supp.2d 91 

ORDERED that plaintiffs'motion for defaultjudgment 
[# lo] is denied. And i t  is 
END OF DOCUMENT 
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