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UNITED STATES OF AMERICA. 

Plarntlff. 

v 

IN THE UNITED STATES DISTRICT COITRT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 

SAX JOSE DIVlSlON 

/ Case No. CR-07-00501 .IF 

FINAL ORDER RE PRETRIAL 
DETENTION 

RAHMAT ABD NIR, 

Defendant. 

The procedural history, i'actual background 'tnd legal basis of the instant ptoceed~i~g are I 
set forth in this Court's order dated Septeniber 18. 2007 ("September 18 Order"), which order is 

incorporated 1x1-ein by reference and made a part hereof As explained in the Septeillber 18 

Order, the Court found that Defendant poses a danger to the community within the meaning of' 18 

U.S.C. $: 3142(c). However, because the record had not been hilly developed, the Court also 

reiluested supplemental briefing as to whether "there are conditions or a colnbination of 

eonditioils of release that would address the specific ways in which Defendant poses a danger 

and ~IILIS reasonably assirre the safety of the communi~y." September 18 Order at p. 9. The Court 

has read and considered the supplemental briefing submitted by the parties and by the Office of 

Pretrial Services and also has considered the arguments of counsel and statemerits on behalf of 
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thc Office of Pretrial Services at 21 hearing on Septerrlber 27, 2007. For the rcasons set forth 

below, the Court concludes that no set of conditions reasonably wili assure the safety of the 

community and wili order that Def'cndant be detained pcnding trial. 

The conditions of release proposed by Defendant and the Officc of Pretrial Services inay 

be summarized as follows: 

I )  Defendant shall not possess any fireal-ms or ammunition: and shall suri-ender to the 

Government any such itcrns that thc Governinent has not already seized; 

2) DeFendant shall not co~ninunicate with his brother and co-defendant, Zulkifli /\hd Hir, 

or with anyone else in the Philippines, without the pennission of ?he Office of Pretrial Services, 

and shali provide the Office of Preiriai Services with a copy of his telephone bill upon request; 

3) Defendant shall not colnmunicate with anyone who has been identified by the 

Govcnlnient as a Specially-Desigilated Giobai Terrorist; 

4) Defendant shall be monitored by means of global positioning satellite (GPS); 

5 )  Defendant shall use the Iiltemet oniy at work and only for work-related purposes; 

6) Defendant shall report to the Office of Pretriai Services in person once a week; 

7 j  To ihc extent that his accounts have not been frozen by the Government. Defendant 

sirail not send any money overseas without the permission of the Office of Pretrial Services: 

8) Defendai~t shall not send any packages overseas without the pennission of the Office 

of Pretrial Services. and ail mail sent by Defendant sl~ail bear his true nanre and address; and 

9) Defendant shall surrender to the Office ofPrctria1 Services any passports and travel 

documents that the Govemnlent has not already seized. 

A sin~ilar set of release conditions-the Internet and civilian GPS monitoring did not exist 

at the time-was considered by the cotirt in U17iferiStnte.s 11. Tor-toi-ci, 922 F.2d 880 ( I "  Cir. 1990), 

a case referenced in the September 18 Order. In explainiilg why the conditions were insufficient, 

the court observed that: 

"[The conditions] are admittedly elaborate and extensive. But they have an 
Achillcs' hcet: if there is a unifyiilg theine in this intricate set of restrictions, i t  
is that virtually all of them hinge on the defendant's good faith compliance." 

Iti., at 886. Responding to Toriora's argument that the court could resolve its doubts about his 
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coilipliaiice by iinposing additlanai restrictions, the court cominented 

"We think such a course impracticable here. Ciiven the breadth of human 
imagination, it will always be possible to ellvision some set of release condiriolls 
which il-iight reasonably assure the safety of the community. For instance, agents 
could he posted by the government to watch Tortora at ali tiincs to ensure that he 
remains compliant; tlie guards could search all visitors, dog Tortora's footsteps 
en route to all appointments, and otherwise act as private jailers. But the Bail 
Reform Act, as we read it, docs not require release of a dangerous defendant if 
the only conlbination of conditions that woiild reasonabiy insure societal safety 
consists of heroic measures beyond those which can fairly he said to have been 
within Congress's conten~plation." 

At tile hearing on September 27,2007. Mr Jaitne Cananra of the Office of Preirlal 

Services ackilowledged that the cffectivencss of t l ~e  proposecl conditions of release in this case 

~iccessarily would depend at least in part on Defendant's good-faith compliance. In particular. 

Mr. Carranza agreed, in response to questions lioin the Court, that it worild be impossible for his 

office to insure that Defendant would not access the Iniernei froin :indisclosed coinp:ltcrs or 

locations, woiild not conlmunicate with liis brother or other m~autilorized persons by telephones 

other than 111s home telephone, would not transfer funds from sources presently unknowil to the 

Government or wo~rld not use the malls in violation of the cond~tions of release Thus. as was 

the ease in Toi torii. the Court must assess the likel~hood of such compliance 

While the defendant in Torfoizi was a career criminal with a violent past and Defendant in 

thls case has no prior crirrllnal history, the Court cannot ignore ihc evldcnce in tlie record iii 

d~awing conclus~ons as to the adeqiiacy of tllc proposed conditions As discussed at le~igth in tlle 

Septei~lber i 8 Ordcr. the e-malls offer a clear and convitlclng indication of Defendant'.; 

wiliingness to providc material assistance to his brother with full lu~owledge that his brother had 

been identified as a Specially-Designated Global Terrorist who had engaged and ii~iended to 

continue engaging in violent acts in tlle Philippines; it defies common sense to believe that 

Defendant did not know that such assistance was illegal and exposed him to severe crin~inal 

penalties. The e-mails and other evidence also tend to show that the principal ineans used by 

Defendant to provide such assisranee were the Internet and the mails Dekiidant's possessloll of 

manuals about guerlila warfare, sniper training, "i~neonvc.ntiona1 warfare device?" and the tactics 
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and icclrniques of anti-ten-or warfarc, as well as rlulncrous fiream~s, iliciuding assault weapons, 

while not illegal per sc: also are probative with respect to Defendant's state of mirid. September 

18 Order at p. 5, citing Uizititci Stritc~s i: Gohii. 240 F.Supi~.2d 242, 257-8 (W.D.N.Y. 2003). 

This Court finds. as did tlie Court of Appeals in liir.lorzi. that the proposed conditions of 

release "can bc too easily circunlveirtcd or manipulated" by a defeildarit prornisc to abide 

by the conditions must be viewcd in light ofhis den~onstrated willingness kilowingly to provide 

material assistance to persons engaged in violent crimes. See TOP-for-([: 922 F.2d. at 887; see ol.sci 

Gohu, 240 F.Supp.2d at 258. Rased on the clear and collvincing cvidcnce in tlic record, the 

Coi~rt also finds that tliere is an u11;tcceptably high degree of risk that Defcildant will fail to 

comply with the proposed conditions. Accordingly, this Court concludes that thers are 110 

conditions or coinbinations of conditions that reasonably will assure the sakty oftlie community. 

The nahlre oftlic offenses with which Defendant is charged makes a reasoned: objective 

analysis of the issues presented in this detention proceeding particularly irnporvant. There is a 

cielicate balance between doing what is necessary to protect a democratic society from terrorisin 

and protecti~ig the individual rights tliat make that society democratic. A criminal defendant does 

not loss or suffei- a din~inutiori cif his or her constitutional rigl~ts merely bccausc he or she is 

accused of providing material assistance to terrorists; in every case; as there has been in this onc; 

there must be an iildividualized, fact-specific inquiry. At the sail~c time* in a case in which the 

cvidcnce is coinpelling and the statutory factors justifying pretrial detention arc met, courts must 

not hesitatc to do what is necessary to protect the comnmility. 

Good cause therefor appcnring, IT IS HEREBY ORDERED: 

1) This order, together with the September 18 Order incorporated herein by refcrcncc: 

shall coilstihitc thc Coiirt's written findings of fact and written statement of thc reasons for 

Deferendant's detention; 

2) Ikfe'endant shall be committed to thc custody of t l~c  Attorney General !'or confincruent 

in a corrections facility separate, to the cxtcnt practicable, from persons awaitiiig or serving 

sentences or bcing held in custody pendins appeal; 

3) Defendant shall be afforded reasonable opportunity for private coilsultation wit11 
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counsel; and 

4) Upon order of a court of the United Statcs or upon request of an attorney for the 

Govcr~i~nent, the person in chnrgc of the corrections facility in which Dcfendant is confined shall 

deliver Dcfcndiint t o  a United Statcs Marsliai for the purpose of an appearaim in coiineciion with 

a couil proceeding. 

DATED: Clctober 2. 2007 

Uriitcd Statcs d s t n c i  Judge 


