UNITED STATES DISTRICT COURT
SOUEEHDRN DISTRICT OF NEW YORK
MARK L SOKOLOW . eraf., MEMORANDUM DECISION

AND ORDER
Praintiffs, 04 CV 397 (GBD)

-against-

THE PALESTINE LIBERATION
ORGANIZATION, THE PALESTINIAN
AUTHORITY (a/k/a “The Palesunian Interim
SelGovernmoent Authority™ and/or
“The Palestinian Council” and/or
“The Palestinian National Auvthority™), and
JOHN DOES 1-99,

Defendants.
_______________ .,,_,M_A.w..w_-.,.._-___-...........ﬂ.n.“..,.,vw,.,-._.‘.._-..........ﬂ.,..,.w,...,,,w"\gl
GEORGE B. DANIELS. Distriet Judge:

In an action brought under the Antiterrorism Act of 1991, 18 U.S.CL § 2331 er. seq.
(“ATA™Y, Upited States citizens and guardians, family members and the estates of United States
citizens, are suing the Palestine Liberation Organization (“PLO”) and the Palestinian Authority!
("PATY, for injurics and death allegedly suffered as a result of a series of terrorist attacks
occurring over a three vear pertod in lsracl. Plaintiffs assert causes of action for international
terrorism, pursuant to 18 U.S.CL§ 2333, and various state law claims.

The PLO and PA seck dismissal of the amended complaint for fack of subject matter
jurisdiction and personal jurisdiction, pursuant to Fed R.Civ.P. 12(b)(1} and {2}, respectively.
They also move, pursuant 1o Fed R .Civ.P. 12(b}6), to dismiss the pendent state law causes of

action for failure to staie a claim for reliel. Plaintiffs cross-move secking the summary denal of

defendants’ motion to dismiss for want of personal jurisdiction. In the alternative, plamtiffs seek

" The Palestinian Authority is also known as “The Palestimian Interim Sel-Government

Authority.” “The Palestinian Council”™ and “The Palestinian National Authornty.”



dnordef granting them jurisdictional discovery,”

The Court Tinds that 1t has subject matter jmisdiction in this action, and hence dismissal
om thas basis 1s unwarranted. Defendants’ motion to dismuss, for Jack of personal jurisdiction and
failure to state a claim, is denied without prejudice 1o renew. Plaintiffs” cross-motion is granted
o the oxtent that limited jurisdictional discovery is ordered.

in the amended complant, plaintifls allege that defendants are responsible for planning
and carrying out a series of terrorist attacks which specifically wargeted civilians. The attacks
themselves were allegedly committed by officials, agents and emplovees of the defendants.
Plaintifts further allege that defendants offered and provided those, acting on their behalf, with
substantial material and pecumary inducements and incentives to plan, organize and execute acts
of internavtional errorism, including the terrorist attacks in which plansiffs were harmed.
Plamtfis claim that defendants have carried out and utilized these attacks intending (o terrorize,
intmidate, and cocrce the civilian population of Israel into acquicscing to defendants” political
goals and demands, and to mfluence the policy of the United States and Isracli governments in
faver of accepting defendants” political goals and demands.

Plaintiffs allege seven separate terrorist attacks; two shooting meidents and {ive

hombings. Specifically, plaintiffy indicate that there were two machine gun aitacks, Ope. in
g ¥ i g

* Following the failure of both the PLO and PA 1o timely respond 1o the complaint,
plantitts moved for default. Defendams appeared in this action w oppose the default motion,
arguing that no subject matter jurisdiction existed. By Order dated August 4, 2006, plaintiffs’
motion was denied without prejudice. The partics were afforded an opportunity to make
additional submissions and arguments addressing the issue of jurisdiction. The Court indicated
that it would thercafter determine, based on the record as a whole. whether the requisite
jurisdiction was present. The Court further advised that, if subject matier jurisdiction was found
te exist and if defendants wilfully chose not to further defend against this action, the Court would
then consider whether a judgment of defanit should be entered agamst the defendams.
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wihisch (he shooter opened five at a civilian automobile travehng the roads near Jerusalem and, in
the other. at passersby on the streets of downtown Jerusalem. The locations of the subject
bombings are identified as: a crowded bus stop in northern Jerusalem; a cafeteria on the Hebrow
Untversity campus in Jerusalem: a passenger-filled civiiian bus i Jerusalem: and two bombings
accurring on the streets of downtown Jerusalem. Plamntiis allege that, as a result of these
attacks, thirty-three inocent persons were Killed and bundreds wounded, Among the killed and

wounded were purportedly scores of American citizens.

SUBJECT MATTER JURISDICTION

Defendants contend that no subject matier jurisdiciion oxists in this case for several
reasons. MNone of their arguments i support thereof has menit. “When jurisdiction 15 challenged,
the plamti{t bears the burden of showing by a preponderance of the evidence that subject matier
jurisdicuon exists, and the district count may examine evidence outside of the pleadings 10 make
this determunation.” Ayar v. Asheroft, 532 F.3d 157, 168 (2d Cir, 2068) (internal quoration
marks and ¢riations omitied),

Platotifts bring this action under the ATA, which affords civil remedies o United Stales
nationals and thew estates, survivors, or heirs, who are injured by reason of an act of international
terrorisin. 18 US.CL§ 23330}, Defendants maintain that the ATA does not provide
extraterritorial jurisdiction where, as here, the attacks did not target United States’™ interests,
They further argue that, sinee this action should be maimtamed in an Jsrael court, this Court is an
mappropriate forum.

The ATA bestows subject marter jurisdiction upon the federal courts regardless of
'} J ¥ &

>



whetier or not the victims were spectfically argeied because of their United States’ citizenship.
Sec. Brion v. Palestinian Interim Self-Gov't Auth., 510 F.Supp.2d 144, 196 (DD, 2007)
("Biton V™) see also. Elﬂzﬁl}i-mﬁffﬁ}ié?iﬁﬂﬁQﬂﬂ‘i%ﬁ}ﬁ}l@i Movement, 2004 W1 2216489, g *2

(D.D.C. Sepr. 27, 2004 (Finding that the court had subject matter jurisdiction by virtue of the
plain language of § 2333 of the ATA L Additionally, z distriet coun shoutd dismiss an action on
the grounds of inconvenicnee Or imappropriatencss of the forum where the aliernative avatlable
forum is shown 1 he stgnificantly more convenient and appropriate. 18 U.S.0. §23344dy°
Defendants have failed o make any showing that an Israel; COUT 15 4 more appropriate forum in
which to litigate 1

whaxy. Palestine Liberation Org,, 248 FR. . 420, 427

(5.DNY. 2008) (“Knox 111 Linde v. Arab Bank, PLC. 382 F.Supp.2d 571, 591 n.13
{(EDNY, 2005} Estates of

fetrachman v. Palestinian Auth.. 153 F Supp.2d 76, 100

(DR.L 20017 (“Ungar I,

e hetelY

Nor does this case, as defendants contend, involve non-justiciable issues precluding
federal jurisdiction under the political question doctrine, Defendants warn that. in addition to
potentizlly poisoning any prospect for peace, judicial determinations, made in the course of this
Itigation. will “interfere with the goals and effors of the Executive branch 1o achieve Palestinian

stalchood through the promotion of President Abbas and the government vehicles of the [PA]
" Subdivision (d) of § 2334 provides:
The distriet court shall not dismiss

any action brought under section 2333 of this
title on the grounds of inconve

THENCe of inappropriateness of i}
(1) the action may be maintained in a fore

subject matter and aver alj the defend
(2} that foreign court ig significan]
{3} that fore; £n court offers

available in the courts of th
I8 USCo8 2334(d).

e forum, unless —-

1gn court that has jurisdiction over the
ants;

¥ more convenient and appropriate; and

a remedy which is substantially the same

as the one
e United States,



and PLO LT (Detfs” Sopplemental Opp'n Mem. at 35).
As one court previously observed. “[i]he PA and PLO repeatedly fail 1o realize that the
non-justiciability docirine 35 one of political questions and not political cases.” Estates of Ungar

v. Palestipian Auth., 315 F.Supp.2d 164, 174 (DR L 2004 ("Ungar HI™). An action does not e

beyond judicial cognizance solely because 1t raises questions touching upon foreign relations.

Baker v Cam, 369 US 186, 211 (1967} In responding to similar political and foreign policy

S.N.C. Achille Lavro. 937 F.2d 44 (2d Cir. 19913, observed that “[tlhe fact that the 1ssues before
[the court] arise 1 a politically charged context does not convert what is essentially an ordinary
tort sult mnto a non-wsticiable political guestion.” Klinghotfer, 937 F.2d at 49

The relevant factors to comsider, in determining whether a case involves a non-justiciable
politicsd guestion, include: (1} “extually domonstrable constitmtional commirment of the ssue 1o
a coordinate pohtical department;” (25 “a lack of judicially discoverable and manageable
standards foy resolving 10 (3} “the impossibility of deciding without an indtial policy
determination of a kind clearly for nonjudicial diseretion;™ (4) “the mpossibility of a court’s
undertaking independent resclution without expressing lack of the respect due coordinate
branches of government;” (5) “an unusual need for unguestioning adherence to s political
decision atready made;” and {6) “the potentiality of embarrassment from multifanious
pronouncemenis by various departments on one question.” Baker, 369 U.S. at 217, Although no
one factor 15 determinative, the first factor {fe., “textually demonstiable constitutional
commitment of the issue to a coordinate political department™) is the paramount concern. 767

Third Ave. Assocs. v, Consulate Gen. of Sociabst Fed. Republic of Yuposlavia, 218 F.3d 152




PO 124 Cir. 2000) (guaing Lamont v, Woods, 948 F2d 825,831 (2d Cir. 19971).
By cnacting the ATA, “both the Executive and Legislative Branches have expresshy

endorsed the concept of suing terrorist in fedeval countl. ! Klinghoffer, 937 ¥ 2d a1 49-50: sec
also. Ungar v, Palestime Liberation Org.. 402 F.3d 274, 280-81 (17 Cis. 2005) ("Ungar IV™),

Stnee plamtfls’ action 18 one in tort, 1t presents tegal guestions which have been consti tutionally
1

commitied (o the judiciz! branch of the government. Khnghoffer, 937 F.2d m 49 see also. Biton

v. Pateshinian Interim Setf-Gov't Auth., 412 F Supp, 1, 6 (D.D.C. 2008) C'Biton 117 (noting that
“the ATA provides jurisdiction for suits in federal courts, the basic elements of the claim lies in
tort, not in the refations between Palestine and Isracl”™). Moreover, the ATA and the Foseign
Soverergn Immunities Act of 1976, 2B ULS.C 88 1336, 1602-1611 ("FSIA™), as well as
traditionat common faw tort principles. provide this Court with judicially discoverable and
manageable standards necessary to resolve the legal issucs applicable to this lawsoit. See. Ungar
IV 402 F3d ar 281 Klinghotfer, 937 F.2d at 491 Ungar 1, 315 F Supp.2d a1 174; Buen v,
Palestinian Interim Sclf-Gov't Auth,, 310 F . Supp.2d 172, 184 (D.D.C. 2004 (“Bion 1)
Litigation of this matter will not reguire the Court to make nonjudicial policy determinations,
After considering all relevant factors, this Court finds that the political question docirine does not

oreclude judicial resolution of this case. See, Ungar 1V, 402 F 3d at 282: Klinghoffer. 937 F.24d

at 50 ¢ Estate of Klieman v. Palestiman Auth., 474 F.Sapp.2d 153, 162 (D.D.C. 2006} {*Klieman

Biton J1 412 F.Supp.2d at 4-5; Ungar B1. 315 F.Supp.2d at 174; Bion 1, 310 F Supp 2d at 184-

Estates of Unegar ex rel. Strachman v, Pajestinian Auth,, 228 F Supp.2d 40, 43-46 (D.R.L 2000

H



Detendants also argoe that soveresgn immunity shiclds them from sun, under the ATA
and FSIA, and hence this Court lacks subject matter jurisdiction.” The sovereign tmmunity
docirine, which “1s premised upon the perfect equality and absohnie independence of sovereigns”
“is designed o give foreign states and thelr mstramentabities some protection from the

inconverncnce of suit,” Republic of Philippines v, Pmentel, - - US. - - 128 S.C0 2180, 2189-90

{(Fape 12, 2008) (internal quotation marks and citagons amitied). An ATA asction mav not be
marntained agamst a foreign stae, or the agencies, officers and employees thereof, acting within
theiy official capacity or under color of legal authorny, 18 U.S.CL§ 2337(2). The ATAs
exclusion, of foreign states and governmental actors from its coverage, 15 consistent with, and o

be apphed in accordance with, the ordinary sovereign mumuniy principles coditied in the FSIA,
b, £ YV 8

See. Hurst v, Socialist People’s Libvan Arab Jamahiriva, 474 F Supp.2d 19, 29 013 (D.D.C.

2007y, Khieman 1. 424 F Supp.2d ar 158 Ungar T 315 F.Sapp.2d at 175; Knox 1, 306 F.Supp.2d

at 430-31. The FSIA provides the sole basis for eblamning junisdiction over a forcign staie.

" In previous similar lawsuits, the PLO and PA raiscd, and the courts rejected, the same
soverelgn ymmupity arguments now asserted in this Higaton. Defendants have failed to
demonstrate any change of circumstances, be it legal or factual in nature, that would affec] the
applicabilsty and/or preclusive effect of the prior holdings of those courts. Thus, defendants are
colateraily estopped from re-hitigating the issue of their sovereign immunity. See, Buon 1V, 510

Notwithstanding such a procedural bar, this Court independently finds that defendants” claim of
sovercign immumty lacks substantive merit,



Ul - - 127 8.0 2352 2355 (June 14, 2007, forergn state” inciudes o political subdivision
of a foreign state and s agencies o instromentalivies. 28 U.S.C§ 160304y In sceking dismissal
on sovereign wmmunity grounds, defendants bear the minal burden of presenting a prima focie
case that they are foreign sovereigns. In re Terrorist Attacks on September 112001, 538 F.3d

T, R0 (2d Cir. 2008) (quoring Virtwal Countries. Inc. v, Republic of South Africa, 300 F.3d 230,

241 (2d Cir, 20025 Netther the PLO nor the PA have satisfisd this initjal evidentisry burden
While the PLO and PA argue their sovereignty, they do not claim dividual statehood
status. Their assertion of smmunity derives from the clatmed sovereignty of the State of
Palestime. Defendants contend that they are essential agencies of Palestine. performing core
governmental functions and, as such, are entitied to immuanity.
Palestne, whose statcheood 13 not recognized by the United Smtes, does not meet the
definition of & “state.” under United States and international law, and hence does not constitute a

foreign staie for FSIA purposes.” See, Ungar 1V, 402 F 3d ar 292; Gibnore. 472 F Supp.2d as

tn determining statchood under the FSI1A, the Second Circuit Court of Appeals has
retied upon the defintion of “state.” set forth in the Restatement {Third). Sce c.p.. Klinghoffer
937 F.2d at 47, The Restatement (Third) provides that

Under mnternational law, a state 15 an entity that has a defined territory and a

permanent population under the control of its own government, and that engages

1. or has the capacity (o engage in, formal relations with other entities,

Restatement (Thivd) of the Foreign Relations Law of the United States § 201,

The First Crreuit Court of Appeals has cautioned that the Restatement standard may be
misplaced. Ungar 1V, 402 F.3d at 284 n.6. The First Circuit opined that the appropriate standard
may be “that a foreign state, for purposes of ﬁ)e FSIA, is an entity that has been recognized as a
savereign by the Untted States government.” Id. The First Cireuit, however, noted that even,

I recognition were the test, the result wouid be the same”™ because “the United States has not
recognized Palestine as a sovereign nation.” Id.; see also, Knox 1, 306 ¥ .Supp.2d at 438-40
{Finding that, even if Palestine constitutes a .smu—:,_’ the PLO and PA are still not entitled 1o
smmunity because the United States does not recognize or otherwise treat Palestine as a

8



Pl Unpar 315 FSupp 2d a1 178-79: Biton 1. 310 F . Supp.24 ar 180-81; Knax 1, 306
F.Supp.2d at 434 Ungar 13, 228 F.Supp.2d at 49; see also, Klinghoffor, 937 F 2d a1 47-48. Since
Palestine 15 not recognized, under United States faw, as a “forcign state,” the defendants cannot
derivatively secure sovereign immunity as agencies and/or instrumentalitics of Palestine. Sce.
Ungar 11, 402 F.3d at 294, Ungar 1, 315 F.Sapp.2d at 177, Sumtarly unavailing 1s defendants’
alicrnative argument that, should Palestinian Statehood be found not 1o exist, the PA 18
nevertheless entitted o smmunity as & political subdivision of Israel. See, Biton 1 310
F Supp.2d at 147 (Noting that the Israeh government and the Israch Supreme Court have both
rejected the contention that the PA is a subdivision of Tsrael ).

Finalty. defendants argue that subject matier jurisdiction is lacking because this action 1
premused on acts of war, which is barred under the ATA, and further is based on conduct which
36

does not meet the statutory defimtion of “international terrorism.™ Plamni{fs maintam that the

sovereign state, nor does it recognize the PLO and PA as official representatives of the purported
State of Palostine.),

" TThe term finterpational terrorism means activities that - -

(A mvorve violent acts or acts dangerous o hwnan hfe that are & vielatlon of the
crimunat Jaws of the United States or of any State, o that would be a criminal
violation if commitied within the jurisdiction of the United States or of any State;
{8} appear to be miended - -
(i} tointmidate or coerce a civilian population;
(11} to mifluence the policy of a government by imnmidation or coercion; or
Kidnaping; and
(Cy ocour pnmanly outside the terntonal junsdiction of the United States, oy
transcend national boundaries in terms of the means by which they we
accomplished, the person they appear intended to intimidate or coerve, or the
locale in which thetr perpetrators operate or seek asylum{]”
IRUS.CO§ 233 1A
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purported farlings, of which defendants complain. do not affect subject matier jurisdiction, but

rather presents an 1ssue as 1o the adequacy of the pleadings, under Fed R.Civ P 12{(b}6). The

characterization of the legal narure of defendants” objections 15 irrelevant because the Court finds

that the attacks. as alieged w have occurred m the amended complaint, do not constitute acts of
war nor do they, ag a matier of law, {2l outside the sistutory defimition of “international
terroisin,”

Ap ATA acton mav not be brought “for injury or loss by reason of an act of war.”” 18
LS CU§ 2336(a). In pertinent part, “the termy “act of war” means any act eccuming in the course
of . armed contlict between mihitary forces of any ongin[ 17 18 U.S.CL ¢ 233 14O
Defendants contends that the persistence of vinlence, between Israehis and Palestinians in the
West Bank and Gaza Strip, constitute “armed contlict.” under the ATA. They, therefore,
conclude that plaintils are prechuded from maintaiming this action because their alleged injuries
were sustained i the pidst of an amed conllict. They forther contend that the attacks were not
imended as acts of terrorism. Rather, defendants argue that the attscks were allegedly commited
i an atternpt to end the illegal occupation of these werritories.

Six. of the seven subject attacks occurred in Jerusalem.” There has been no showing that
the situs of the attacks were 1 any combar or nulitarized zone, or were otherwise targeted at
military or governmenial personnel or interests. Rather, plaintiffs allege that the agacks were
mtentionally targeted at the civihan population. They were purportedly carried out at focations
where non-combatants citizens swould be known to congregate, such as in the cateteria on the

" One of the machine gun attacks allegedly targeted a civilian’s avtomobile traveling
upon a public highway in the West Bank.

10



Hebrew University campus and on a commercial passenger bus. Additionally, the use of bombs,
under such circumsiances, is indicative of an intent 1o cause far-reaching devasiation upon the
masses. The ‘benefit™ of such weaponry 15 115 merciless capabihity of indiscrniminately kiliing and
maiming untold numbers in heavily populated civilian arcas. Such clumed violent attacks upon
non-combatant civilians, who were allegedly simply going about therr everyday lives, do not
constitute acts of war for purposes of the ATA. See e.g., Klieman 1. 424 F Supp.2d at 167
(Attack, on recopruzed public transport bus i which all the passengers were noncombatant

at 10-11 {Fidimg, as & matter of law, that attack on recognized school bus full of noncombatant
students and teachers did not occur during the course of an armed conflict.). Furthermore, such

alleged acts of viclence do not (all owtside the statutory definttion of “international terrorism™ as

a matter of law. Sceep., Bron IV, 510 F.85upp.2d at 147 (“[Intentionally bombing a bus load of

school children [11s “terrorism’ by any measure, alleged ambiguities in mternational law
notwithstanding.”). At this stage of the ligation, the alleganons in the amended complaint,
accepred a3 true, are sufficient (o demonstyate that the attacks meet the statutory definition of
intermational terronsm. See e.g., Klieman [ 424 F.S 2d ar §153; Gilmore, 422 F Supp.2d at 101-

HZ: Brion 1. 310 F Supp.Zd at 185,

Afier carcful examination of all of the parrics” submissions and arguments, the Court

finds that subject matter junsdiction exists i this case,

PERSONAL JURISBICTION

Defendants have also formally moved, pursuant to Fed R .Civ P. 12(bH2). 10 dismiss the

il



amended complamnt for fack of personal jurisdiction. Defendants maove for an order summarily
denying defendanis” motion. They contend that, pursuant 10 Fed R O P 12(hY Ty defendants
warved the defense of lack of personal junisdiction by failing 1o assert it when they initially raised
the issue of subjeet mater urisdicton.”

in moving to dismiss the complaint under Rule 12, the failure 10 include a fack of
personal jurisdiction as one of the grounds will result in the waiver of such a defense.
Fed R.OwW.Po 1200 2% (hi(1). Here, defendams did not raise the issue of subject matter
mmsdiction in the context of & motion to dismiss filed by them. Rather, they advanced such un
argument in oppeosition to plantiffs” motion for a default judgment. Thus, defesdants have not
warve their right w chalienge personal unsdiction.

Flamtiffs alternatively seck an order permitting them w conduct wrisdictional discovery
and directing the parties to formudate 4 joint discovery plan. Granting jurisdiction discovery is
warranied where plamiiffs have establish @ prima facie case that the Court has jurisdiction over

the defendants. In re Terrorist Attacks, 538 F.3d a1 96 {guoring Fazini v, Nissan Motor Co., Lid,,

145 F 3d 121, 186 (2d Cir, 19981 A number of federal courts have coneluded that both the PA

and PLO have sulficient minimum contacts with the United States to fustify the excrcise of

persona) jursdiction under the Due Process Clause. See ep.. Estate of Klieman v, Palestinian

sttt o

Auth. 467 F.Supp.2d 107, 113 (D50, 2006y (“Klieman 11y Ungar 1. 153 F.Supp.2d at 88;

[l il St oy e tiitled

findings made by prior courts because they were either erroncous or there has been a change of

" Other than a single reference that defendants’ maotion should also be summarily denied
“on the basis of collateral estoppel.” plaintiffs advance no legal oy factual basis i support of this
altermative fegal ground. (Pls.” Sepp, Men, at 2.
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circumsiances refevant to the issue of jurisdiction. Personal junsdiction must be determined on a
case-by-case basis because 1ts dependent upon the defondants” comtacts with the State at the

trae the lawsun was commenced. See, Klinghoffer. 937 F 2d at 52, The Court finds that limited
junsdictional discovery ts warranied, prior 1o determining defendants” motion 1o dismiss for lack

ot personal jurisdiction.” See e.g.. Knox v, Palestine Liberation Org., 229 F R 65,67

(SDNY. 2005 ("Koox 1.
CONCLUSION

Accordingly, dismissal for fack of subject matter jurisdiction 15 denied. Defendants”
moetion to dismiss, for lack of personal jurisdiction and failure 1o state a claim, is denicd without
prejudice to renew. Plaintiffs” cross-motion is granted 1o the exient they may conduct limited
junsdictional discovery, The matter is referred 1o Magistrate Judge Ronald L. Ellis for the
purpose of supervising jurisdictional discovery.

Detendants are hereby cantioned that, if they willully refuse to engage in jurisdictional
discovery. 1t may result in being deemed a concession that the Court has personal jurisdiction
over them. See g Knox L 229 F.RID . at 71 (Sanctioning defendants, for their failure 1o
comply with court orders regarding jonsdiction discovery, by finding “facts sufficient o permit
the exercise of personal jurisdiction over defendams. 7). Should defendants, in addition 10

volumtarity foregoing junsdictional discovery, wilfully choose not 1o otherwise further defend in

" Defendants bave also moved, pursuant o Fed R.Civ P 12(b)(6), to dismiss the pendent
law clayms for fatlure to state a claumn for retief. T is inappropriate for the Court 10 address the
adequacy of the pleadings unti} the threshold issue of personal jurisdiction is determined.
Accordingly. the Rule 12(b)(6) branch of defendants” motion is similarty denied without
prejudice.
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