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In ;in aciiiiii hrciught i~rider il?e Antiterrorism Aci of l99l.  18 iJ.S.('. $ 233 1 c:. .?iq 

("A'FA.'). Ilnitcti States ciii,cns ;inti gii:irdians. fiiinily iiicnshcrs end ilie cst;ttcs of Uniicci Si;i!cs 

citizens. are sui~ig t l ~ c  P;ilesiiisc I.iber3iiori 0rgariiz;ition ("I~LO'') anci thc I'alcstinian Authori~y' 

("PA"). kir iiijiiries aliei deiith ailegctliy suifkred as a result oi'a series oi'icn-orisr cirracks 

occurring ovcr 3 thri'c yc:is pci-iirci in Israel. Plairrtiii's iisseri caoscs of action for ii>icriiational 

icrrcirisitt: pursuant ti,  1 X I:.';.('. 1' 2333. anci viirious statc law claiil~s. 

Tiic J'LO ariii PA seek ciisr?iiss;ji of ilie ariscnded cciinl~iaint for lack ofsitbjccl miittei 

jiirisdiciioil alid pcrsonai jiiristiiciion. pursonni lo Fcti.1i.C'iv.P. 12(13)( I)  aricl 121, rcspcctivcly. 

They alsci niovc. piirsiiai~i to Feci.li.(Civ.P. I?(bj(O). to disn~iss  ihc pendent staic law causcs of 

dei'eildi~iits' nioticrn 10 iiisiiliss firr want ofpcrson;il jiii-isdiciicrn. 111 the alternaiive. p l a i ~ ~ t i f ,  scck 

I - The Palcstirriei~ Aiiilitrrity is iilso known as "'Thc Palestinian intcrim Self-(iovcrniliient 
Ai~tllioriiy." "Thc Pa1csiini;in f 't>ur-tcil" ;irid '"lllic PaIcstiiii;rn Naiion;iI Aiiihoriiy." 



;in c)~-ticr graiiiing t : ~ e i ~ i  jiirisdiciionitl discovery. 

inn this hasis is iiri\~;arr:;ii:c& :3e;i.ndnnts' miitiori 10 dismiss. for- 1;ich o!'pcrstr11al jur-isdiction ;mi1 

F,iiliirc t o  state ;r claim. i s  dcnicd witlroot prejirtiice io rcnc\v. I~iaiiiiiff~s' cross-111oiion is gr:~iitet! 

i i i  the riiiieiiiied compiaiiit. piailirifli allege that dcl'enti:inis itrc responsibie for planiiiiig 

:inti c:irrying oui n series oftcrsorist aiiacks which specifically targctcd civiiians. The ;ittacks 

l'liiiniiff~ fiinlier- allege tiirir tiekndants offkrcd anti providcti tI>ose. aciiiig oi: thcir hch;ilC with 

cirbs:;jniial irrareri;il and pecuniary iriditccnic~iis nrici iilceniives io plar?. orgal~ire anti execute :!cis 

ofinternatioi~ai tcrrorisrn. incliiiiing t l ~ e  ten-01-ist ziitacks in which j>lain!ii'ls \yere harnicd 

i'laintif'k clainr ~ihar dei'crrd;ints have cat-rieci titit and utilized rhese ritri~cks intending to terrorize. 

inlinrit1;ilc3 and cocrcc tile civilian populatiiin o f  Israel into aciliiicscing to tlefendanis. po1iiic;il 

goals anti deniaiitls. and to influence the pcrliey o f the  Unircd States and 1sr:ieli gt)vcrnmcilts in  

i;ivor ofaccepii~ig dcicridanis' political gorils nilti dcmariiis. 

~' l ; i i i i t i i ' l i  allege seven separate terrorist attacks: i\vo slxt~t i i ig incidents and tive 

' F(1lliwing tlie hiilurc of borh ihe PlLO and PA to ii111~cip rcspot~d to the corr~plaini; 
plriiritifk movcd fkr default. Dcfcndants appcarcd in tliis ;ictioi? to oppose the deihulr inoiioii. 
;irgiiiirg tliai no subject matter jurisdiction existed. 13y Order dated Augilst4; 2006, p1aintif.f~~ 
i~rolioii was dctried with<x~! prejudice. The partics wcrc afftxcicd iin oppot-ttinity to makc 
additional submissions and argumeiils aildressing the issue of juristiiciion. Tlic "citiri indiciiicci 
ih;rr i i  would thcrcaficr dctemiinc_ based on the record as a whole. whcthcr ilie ~rcquisitc 
iui-isciiction was picsnit. Tlre (ioort iiirfher advised that. ii'subjcct nlattcr jurisdiction was J'ouiid 
to csiit iiiid ifdekndancs wiltirlly chose not to further dcfentl against this iiction. the Court woiild 
then considcr wlicthcr a jndgrnc~ii of tlcfi>lili sirould he enlcrcd against the defendanis. 



ivliicl? !lie sliooier opcneil fire at a ci~i1i::ri :iiironrobile :r;i\cling !lie roatls near .icrus:tiein : r ix l .  i i i  

tlie i)!licr. oi passersby on the strccls ot'cic~wniown Scriiso1i.111. Tiie 1trc;rrions of ihc iihji.ct 

boi~ihings ;ire identified as: ii ciiiwcicd bus stop in iiortiici-11 .tcriis:iIcm: a cafctcr-ia on ~ I I C  l ichrc\i. 

liniversity c:i!-tipus in .lcriisaleiii: :i passenger-fillcci civili;iii 1x1s in .leriisaIern: ;:i,d two ho i~~b inys  

occurring on !iic streels of ilo\vi~iown Scrrrs:ilen?. PlniriiiSii allege ih;ii. ;is a rcs~ilt o f ~ h c s c  

iitrachs. !l!ir!\;-iiitcc innocciit pcrsirns werc killed anti iiirntiretis wciiiiitleil. Aiiio11g thc hilicd :tiid 

wor~iziied \vi~ri;. ~>urporii'iily scores oi'liinerican citircns. 

SUB.IECT MATTER .IUl<IDICTION 

Ileii.iid;ri~ti coilrc~tri that no s i ~ h J e a  matter Jui-isilictioii exists in this case tbr scvcr-:)I 

rcosoi-is. Nonr oi'thcir irrguinenls ii? suppori thcrcof has n-tcri:. '.Nilieii Jtiris(Iicii!>i~ is c1i;:lle~iged. 

!he i>l:iinlifi'licars ille burden of sl>owii?g by a prcpoildcrancr of thc  evidencc r l ~ n c  srihjcci niaitcr 

juristiiciion cxisis. and ilie disirict coiir! nxiy exarniiic evitlcnce oiitsicic ofI11c j~icadiiigs tci makc 

this iietenriii-tntioii." Arar v .  Ashcrofi. 532 F.3d 157. 16'4 (2d ('il-. 2008) ii~itcritnl iliiotalioii 

iiiarks and cir~iiitrns ciir-iitred). 

I'lainiii'k bhring this acticii? under the XTA. which aiiiirds civil rcmcdics t i ,  Ljnireii Sintes 

ii;tiicin;?is :tiid their estates. stir\~i\:ors. or l~cirs.  who arc irijilred by reason o fan  :ic: oi'inieri~:iiioii;ii 

ierrori.;m. 18 il.S.i'. 5 2333(;ij. Dcfcnd;ciits tnaiiit:iiii th:it the RI'A tlocs iicii proviclc 

cxtr-atcrritc>riiil jurisdiction where. as lici-c. tlic atfacks did not iargct United S1;rtes. iiiiel-ests. 

Thcy iiirriicr argue that, sinec this aciioir should be i~iaiiltained in a11 Israeli court. this C'oiii-I is air 

iiiappropri;~tc fi?i-uin. 

'1-lie AT), hesti>wi sul~jec: ~?iatrcr ji~ristIictioii upon tlic kdcr;il ccliirrs regardless 01' 





;mid i'l-0 ...:' (Dcii. ' S~tpplc;~-ici~r:il Oyp'i? Meiil. at 35). 

13s 0 1 1 ~  coiiri pre\:iously ( i h ~ c r ~ c c i .  "[ijhe PA ;ind 1'1-0 rcpcoicdly i j i i  io rciaiizc ih:~! ille 

noii-jiisiiciii'niiity doctrine is onc oi'ptriitic;!l qiicstions and not politiciil cascs." Estaics c)i'I~Ji:c;ir ~-..- 

. P e s t i n  A t .  ~ 3 I i . S . 2  I 7 I .  0 ) )  A n  action docs ntit lie 

beyond jirdicinl eogniz:tncc solely bcc;iiise i! r;ii.ics qiiestit?ns iciiiching tipoil iiircign rclci~itii~s. 

Baker ir. Cam. ~~ 364 U S .  180. I1 I ( l 9<>2). in icsponding t r )  siniilar ptiliiical anti !I)rcign policy 

concerns previously i-nisei1 by tlic IJL..O. iiic Stconti C'ii-ciiit (..ciurt of~Aplie;>ii. in i(!31~~i~?~h~, 

S.N.C'. Achillc Lauro. 93s F2ti '$4 ( I d  C'ir. 1 clO1). obseivcd ri~::t "jt/hc ilrci !hat ihc issues hci i~rc 

[ilie covri] :iris~ in 3 pci1itic;illy cl?;~i-gcti coirievl docs not converi what is csscniiiilly ; t i ~  oi-t1in;ir)i 

tort suit illto a noii-jusiiciable ix)iitic;r! qiicstio~i." Klin~licif'i'er, 037 F.Zd at 49. 

T l ~ c  relevaui '~ctors iii consitlei-. i n  dctcrininiiig wlrtthcr a case invcrlves a iloii-justiciable 

pidiitical qi~eiiion. incii~dc: ( I  j "icxtually tieiiicriisimblc coostiruiionai conimiiinciii oi'tile issiie ru  

ii ci.iordinate po1itic;il dcpartmenr:" ( 2 )  "a lack of jutliciallv iiiseoverahlc rind m:iiic~geahIc 

standards ihr resiilviiig i f : "  (3) "the ii-iipilssibility ofdccitling \vithoui an iiiiiial iloiicy 

detc~-i-itin;itinii of a kind cicariy hi- nc~r~jl:rdiciai discreiion:" (a') "tRc iiiipossibility oi'a courr.; 

iindertiiking iiiticpcndcnl icsoii~tion witho~ii expi-cssing lack oi'ille rt:spc[:i duc ct)oidlnaic 

hranches of  goverrrmerii:" 5 )  "an un~isii;il necci hi- uriqi~csrit~ning acihcrcnce tci a iroliiical 

ticcisicin already iirntic:" and (6) "the poicnrinlity oi'cmbanassmenr from niiritifitrious 

prc~nounccn~cnts by various dcp;irtmen~s it11 oile qucsiion." &As. i b q  U.S. :it 2 !  7. A I I I x N I ~ I ~  ilti 

tine fiicior is dcterminativc. the first i';>c~or (i.r. .  "tcxtu;iliy ticmonsrrcihlc constitutional 

cc~nin-iitmcni oi ' i l~c issite t i i  a cooriiinarc pi)litici~l ricpa~-tment") is tlic paramoiini ccinccnt. 767 

Third Avc. Assocs. v.  i'onsulatc <ie:~. of  Socialist Fed. ~ Republic of Yurosla\.ia. 218 F i t i  i 52. 



i 60 ( I d  i ' i r .  2000) (ij~ioiiir,q l.arnoi~t v.  Wootls. '148 1 2 d  S2i. 811 (Lci  i'ir. 1091 1 ) .  

13y cn;ictii-ig ihc A'I'A. "hotti ilic Excciitivc and 1,cgisl;iiivc iirniiches ir;i\'i: cr!-ircsoly 

cr?d::rscd ilic ciincept nfsriing lcrrcirist iii ii-tiera1 coi~i-i[.j" Klii~~htri 'kl-.  "37 i ' . ? t l  ; i t  ?'~-?ii: - 5i.c 

dl. l&ar i, i>ii.k>xil11 L.ibcr:iti~in,J>O~, 407 F.3d 274. 280-81 ( 1  " C'ir. 2OOi) ('!U.~SI~!'.~'.). 

Sincc plaintiffs' action is oi-ic i n  iort. ii presents lcgc~l qiies~ioi-is whiclr 1r;ii.i. Isccii cc:n.;iiruii:)ii;:ii\. 

~,i>~~mzitieci to ttie~trclii:i;rl briir~ch oCi l~c  goxcrilnicr1t. ~ l i i ~ g k i o f i ~ ~ .  <).37 tK2d at 49: sccc ;IISO. ---- l3i11.1i1 ~ 

v .  -. l'aicstininn - inrerirn SeifXiov~t Auill.. - -~ -- 412 I'.Stipii, I .  h il).l).('. 7CiOi) (-'!3i1osi .-.-.- i1"j ji~ciiisig tIi;il 

"iiic AT.& ~ x ~ v i d ~ s  ju~.istiictic>ii tbr suits iii kdcrr~l cuiiris, the hasic eleii-iciirs cit'itic cliiini lies in 

tiiri. not in tlic relations hctwccr? 1';tlcstine ;rnd ismel."). Moreoi-cr. the A'm aticl ihc i:i>ri.igz~ 

Sr)vzreign imrrriiniiies Act of'1076. 28  \l.S.(:. $9 li.30. 1602-16i i ('TSi.4"). ;is well ;!s 

iraditioni~l ccin~rr~on la-* tori principles. provide illis (.'onrt with ,judicioliy iiiscoi.ci-ablc ;inti 

inan;rgeabic scai~durds necessary rtr r-csol\'e the i e g l  issues ;ipplic;~hic to tliis la\vstiii. ";k. i:!izii~; 

IV. 402 F.3d ai 2x1: ,KlingJ-ii~fi'c~. 0.37 F.3ti 49: linear ili. 315 F.Supp.2d ar 174: li_i!i\~: .-- ----- 

Palestiniaii Interiin Scll'<itrv'~ Auth.. -3 10 F.Sttpp.Ztl 172. 184 (1>.I).('. 1( / ( /4 )  (1113iiir~~ .. I- . )  

L.itig:trion ct!'this rin:iiicr wiil not seqiiiru t i l t .  ('ciiiri lo rtinkc nonjiiclicial policy iietc~.riiinnti:ins. 

Aiicr considering ;ill rcievaiil factors. this C'ovl-1 ii!!c?s thai ihc political qiicstioii iiocirii~c docs i-iot 

~ ~ r c d u d c  judicial scsiilrrtiiiir cii'il~is case. See. iii~crar iV. 402 F.?tf ;it 282: W ~ ~ @ ~ ~ f ~ ~ i : .  W? F.2~1 

I 5 : I K l i ~  . 1 ' 1 l c s i i i  A ,  424 I'.Supp2tl 153. 162 (11.U.C'. 2006) (",Klicniai> 

I"): <;iimi!re 1:. Pnlcsiinion Inierii?~ Sclf-Gov't Atiih.; 422 F.Supp.2d ')(>. 100 (D.I>.('. ?O(J(r): . 

Biton 11. 412 F.Supp.2d a1 4-5: LIII&W II!. 31 5 F.Supp.Zti at 174: D M ,  310 F.Supp.2ti at 184- 

X5: K n o i  V. I'ajcsii~~c Libcratiin_Oge. 306 F.Stipp.2d 124. 449 (S.i>.N.Y 2004) ("Ki?:ix I"): 
~ 

listatcs !-if ilnenr ccx i.i.1. Slrsciininn V .  Poiestiniaii Auih.. 228 F.Supp.2d 40. 45-46 (1:)R.l.  2007) 



I)elintini-its also a v u c  ilia1 sc~vcreign ii~tii?~ini!y shieiiis ihein troiii suit, under t!lc ATA 

, .I.,! ,,, i-SIA. and ircncc this ('ticti-I l;rcks subject n?;ittci ji~ristliction." The sovcrcign im:i?iinity 

tioc!rine. whicli "is prmtiseti upon 111e jicrl'eci equality and absolutc intiependciicc {ji~l~vcreigii.;." 

"is designed to give iiircign StiJlcS arid tiicir i~firrtiincr~tniitii.~ some prcitcctic!ii i io i~ i  tiic 

inco~ivcnieiice oisiiit.'" Kcnut?lii~ ~ ~ ot'i'ltilipll_i!n~'; ~~~ i. I'iii?enrel. -. - - - 1J.S. - -. i l X  S.(.!. 2 i 80. T! 89-90 

( i u i l e  i Z .  2008) !i!?!c~il;il ijiio!aiii)ri n?iirks anti cili>tions oniiricd). ,417 .4TA iictioil i12:ig i~ot  he 

i~?ain:aincci agaiilsr u iiweigri st;iic. (1s tlic age~?cic\. oilicers and cmployccs thereof, acting wiihin 

ihcir offici;11 c;ipaciry or- irnticr ciilai i)!'lcg;ii aicrlt!)riiy. 1 X 1l.S.i'. .$ 2357(2). rl?r Al'A's 

exciiisitri~. of fixcign rtiitcs iiriti yi)\;crnniei?t;il acior-s J'r(ii11 its covcragc. is consisieiii wiih. and to 

hi. ;rpplicci in accor-diincc will?. fiic ordinary so\'creig~n ii?li?i~iiiiiy prirlciiilcs coiiificti in tiic FS!/l. 

&g. ~ ~ ~ L I ~ S I  v. Sociiilist i ~ c o ~ ? I e ' s ~ j ~ j ~ * ~ ~ ~ A r i ~ b  Ji~rmm!Gj.g. 414 1.S1.1pi3.2d 19. 2 9  I?.! 3 (I>.I>.(.'. 

1007); Klicrnan I.  -424 i-'.Supp.l<i ai 158: Ungz. 3!i i'.Si~pj>.Lci at 175: Knos I. :;Of, JT.Supp.ld 

;it 430-3;. 7 h o  FSiA provide:; tlic siilc basis ihi oi-ilaii?iiig Jiirisdiciioi~ over a fbr-cign slate. 

Ar-eentine ~ i tg~i i i l ic  v. ~ +\rircrotia Jlcss SliBinNorii.. --& JXK 1I.S. 338. -239 (1989). 

i~lncicr :he FSlA. :I kircign siatc is i?rcsiinij?tiz:ei:~ imi~l~inc  Sroin suit ~inlcss ccrteiri limiicii 

exceptions exisis. L ~ ~ ~ ~ ~ ~ i ~ g ~ ~ $ j > ~ ~ ~ . n - ~ ~ ~ . i n ~ ~ , ~ - ~ ~ . . ~ j ~ . ~ J . & ? . i ~ ~  N:~tit>ns v. Ciiv o f ~ , ~ m ~ ~ ~ ~ k .  - - 

In prcvioris similar I;iw.;c!iis. the PI.0 and PA I-aiscd. and ilre courrs rcjecrcd. the same 
sovereign imn>rri?ity arguments 11ow asserted in lhis 1ilig;ition. i>eikntlants havc failed to 
dernonitratc any change oi'circuinst;,nccs. bc i t  i c p l  or f;ictual in nature. that ivould afTecl tlle 
;ipplicahiiity andior prccliisivc cSfi:ct t>Srhc prior holiling.; oi'tilosc courts. 'I'hus. dcknciants arc 
coilaterally estopped iioin re-liiig;iting ihc issuc iil'thcir sovcreign i~~imicniry. 32 .  &~iix. 510 
17.Supp.?d a1 147: Klicinan 1. 424 F.Supp.2d ai15il-hO: I33&~,;ii. 412 F.Supj7.2d a? 4-5. 
Notwitl-ista~iding sucli ~i pc-occd~irai hiti-. this C'oun iiidcpenilently finds rhal dei'endnnis' cIaim oi' 
sovcrcign iniinunity locks substan!ivc merit. 



PI; siii.eri:igri i~nmunity groiiniis. defl.ncinnis bear iiic initial btiidcn oi'jircscitiiiig ;I j~i.iinii/iic.ic~ 

i s  I i c y  r e  r c n  sovereigns. lii re Tci-rorisl .htt;icks on Sfptci?ibcii I i .  2001.  5-38 F.3d 
~ 

7 1 .  80 (2t l  ( i r .  2 0 0 8 )  (ijiriiiiii:. )!h!t~iil C'ot1111rics. Ins. of So~iiLr/>fi~>. 300 F.3d 230. 

I 1 I ,  0 '  lieitiicr- tlic J'i..ii nor the 1'2 have satisii?ii ihis initial i.\iticniinry burtierr. 

Whilc tlic I i l .O ;ind !'A argue ~i tc i r  sovci-eipnty. ihcy do  ijoi claiiii ini1i:itiu:il steiofiuod 

utaicis. i'lieii ;i:cr:ion oi'ir?lniiinity dcrivcs from !lie claiincJ sovercig17iy rii'rlrc Sraie ni' 

Paicsriiie. I)eiei>iiants contcntl i i l ~ t  ilicv arc csucn1i:sl agencies of Paicsiinc. performing corc 

iieiiiliii(~n ot'a "ilaie." iindei Oiiiicd Slates :ind inlernationai i:!w. and tiencc d(ies !?or cilnsiiliiie ;i 

I'circign s!;iic Sol- FSIA pi~rposcs.i  -- See. Llr!&_?iiV. 102 i'.ld ai 2"iZ :v_iilinitr~. -122 F.Supp.2d a* 

' 111 dcteriiiiiiing starel?oi)ii ilndcr illc FSiA. liic Seciind Circuit ('oilri of.4iipc:iis has 
.. 

ri,Iicd iipoii ilic ciciiniiion of',sr;iie. sc1 Sorrh in the Reii~iicnieii( (l'hiri!). Sci. g.2:. K l i ~ i ~ l ~ o f ' f ~ .  
<,? - 
>.i 1 FZti ai 47. 'T1-ie Kcsiaicmcnt (Third) provides ilia!: 

llnticr intcrn:iticin:il h w .  a : t , ~ t c  is at1 entity that lias a dciincd icrritory and a 
pci-iiianciii pc>pt:luiicin ur~dcr rhc coi-iiroi of its owii ,.. eovernnrerri. and ih:it eripigrs 
in. or has the cap~icitp io engage in. kiriiial reiatjons with oilier eniiiics. 

l ic .vi(~~(,~~~t ' i i l  /TIiirO) / / i ~  F~>i.t-?:gi$ RcIu/foii,s l . ~ w  o/'f11c Urzi/t>i/ ,S't[~ii?.~ $ 201 

Thc  First ('ircuii C'ouri (if Appcaic has cautioned il~rti the Resiaiemcni sricndrird i t~ay  he 
rnispl:lccil, liic;irlV. 402 i.:iti ni  284 n.6.  The First ('ircuit opincd thai the apixopl-rate sinndaril 
iiiay be "tti;~! ri foreign t a l c .  lirr purposes ofilic FSTA. is :in enliiy !hat has heen recognized as a 
sirvcrcign by [lie ljiliicd States governmen!." -- Id. The First c'ircc~ii. howevcr. iiotcd that evcn. 
"[iji'recognition were ihc test. tlic scsliir would he ihc same" bccarise "the Uniicci Slates has no1 
rcctr?i?izeii i%a!estinc as i1 sovcrcign nation." Id.: i.ee %!so. ICnox 1. .3Oh l'.Supp.2d ai 438-40 
(Fintiing tliai. i.\:cii if Palestine constilutes a .'slate." the PLO ant1 PA are still irtii  cniirlcd icr 

irnmuitiiy J ? C C B I I S ~  ijic IJniicti SIBICF doc': not r ec~gn izc  01- oihenvisc irca! I'olcstinc as a 
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i';iIistinc is iior rccupnizcd. lintlcr l i i~i ied Starcs law. as a "ii>rcigri sr;itc." ihc iicFen:;clanrs c:inr?r)t 

iiesi\;;riivcly secure si?vercign iiiinmniry ;is ngciicics al?d:or instni~i~cnt;iiitics nf P;ilcsiine. 3 ~ .  

i.!n.;ir 11. 403 F.3d at 2c1.1: U ~ g . 1 .  315 ES~ipp.2d  :!I i 75. Similarly unav:iiling is ileicndants' 

;iiicr-iiiiii\'c arsilmcni th;rt. s210ii?ti 1"ilesiiilian Statehotit1 hc iiiiinci not to cuist. tiic PA is 

rict CII-:IICICSS i~niitlcd io iiiiii~ijr~ity as 1; po1iiic;ii scihili\,isiiin oflsrael.  .- "ic. ISiion ill. 5 I0 

T.Scip~1.2ri ;it I47 (Noting i l ~ i i t  ihc ISI;IC/~ g:;c>\xniii?ciit and ~hi :  ismcli Siiprcrnc C'iiuri li;!ve both 

i-i.jecicd tlic ciirrtcntion h i  ihc I'A is 3 t ibdivisioi~ i>f'l~i-aci.i. 

Fin;slly. dckndants a r p c  rliai subject maitcl- jurictiiction is lacking becaiisv 1!1ii acrioii is 

iircr-t~iscd ori acts of war. wliich is b i i ~ ~ e d  under tirc A'T.4. ;mtl Sunher is h:!scd on ccintliict wl~iclr 

:;ciocs not nice! ilic staii~torv dcfiniiii)n cif"iiitei-iiaiionai :err<irisii?."" I'lainriiii miijni:iin iliac ilic 

iovereign siatc. ni)r docs i i  rcccipnizc ihc 1)l.O ailti i'A 3s oiiiri;~/ rcprcscntativcs ( i f . i l~e p~~i-pt>i.ti.il 
State iii'i';ticsli~ie.). 

(A') iliviiive i:iolciit acis or  scis dangcnius io Iiiimai? iik i h t  arc ii violation oiXhc 
crimin;,! laws o f thc  ilnitetl State.; or- oi'aiiy St:!te. i)i. ihai would be ;I criliiiiial 
violiriion ii'coii?rnittcd within rlie jurisdiciion ot'ihc Uriiicd St:iics tir of an? Stare: 
(13) appear to be int-ndcd - - 

( i j  10 intimidarc or coerec a civilion popi~iaiioii: 
[ii) :ii iniluencc thc policy oia govcnrment by inti:i~id;ction or coercion: or 
(iii) lo iiffcct !hc conciuci o f a  govern~-neni by niass tlcsirirciion. assassinarion. oi 
kidriaping: and 

((') occur primar-iiy ciutside i l ~ c  tcrriioriitl jiirisiiiciicjn of  the United Sratci. or  
il-;msccnd iiaiicinal boundnr-ics in terms oftlie nicarrs by whicl? ihcy ;ire 
iicco~i~pIishcd, thc person they appear inieridcd io inii~iiiciaic or cocrce. or tlic 
lcicalc in wliich ihcir pcrpcirato'rs operate or seek asyliim[.j" 

18 il.S.('. 4 233 I ( 1  )[A-C). 



i;ur~i'oitcd hiiiiig.:. ofwRicl3 tlcfii~d~irit.; coiiip1;iii;. tic) not a&ct suh.jcct m;ii!i.rjiiiiscjiction. bijt 

!r;itlier- prcscnti ;In ih"iilii : I s  lo tiis aciecjuacy i)f ihc j?le;~tiiii,gs. iiticlcr Fcd.I:.iii'.J'. lZ(b)((j). The 

ciiariicicrizaliori of i i ic  leyal iiaitlrc iifiici~ndaiits '  ot~.jccticiiis i s  ii-relcvnni bcci~iisc the Corirt finds 

ihai ihii iiitack.;. n i  alicgeii ro 1i;:vc occitn-cil ii-I the nincndcd ct?m1plaint. tio JiOi coiisiitrltc ;tcts iii' 
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. ( i )  In j)cr-ii~~c~it pili-t. .'!ire 1ci.111 ';~cl iiiiv;ir' i-iicons ariy ;~cl  occiirring is> 1 1 1 ~  coi~rsc 

01' ... anned conilii.1 hctivceii 1nilii;tr-y forces o1';riiy origin[.]" 1 X US.<'. $ 233 li4)tC'). 

i>efcntianrs coritciids thn! the perii:lienc#c oi'viiiicrics. between Israclis ;111d I':?iesrinioli.: in thc 

West Hai~k airti (;a73 ";ril>. ccnsiit~itc "arrilcd ct)i~llict.~' iiiider ihe .4TA. 'T!icy. tlicrcfi~rc, 

ir!ncIude th:ii pinintiili arc prc.cludcd ii-c11i1 ni;rini:iiniiig this aciion beciiiisc 11icir allcgcd i ~ j u r i c s  

i\>i.ic sitstained in it12 ii~iiist oftin nsiiieii conllici. '1-licy Lbrthe~- ctrorciitl rhar ilic :!ltacl.;-: were not 

ii~rcnticd as ;>cis iii '~crn~r-isi-i~. i1;i:hcr. delki~iliinii argue il:at the attacks \\>cii. ;*llegcdly commiticd 

in an illtcriipt 10 er~ii tile riicgal iicctipaticin (if-thcsc tci-sitorics. 

Six. of thc scven sul>jcct etiacks occiirreti in Jcri~salcii-I.' Tjrcie h;ts hccn no slmiving iir:it 

tlie situs oi'tiic ;ittacks ~wci-e in any comh:ir or iniiit:iri/cil ronc. or wcrc oihcrwise targctcd nr 

niiiitiii-y or  governiiicnial peiioi~iicl or inicresis. tiaihcr. plaintiffs ;rllcge tliai i l ~ c  attacks vverc 

iri\en!iorrally (31-gctcti nl t!ic civiliari popularion. 7 h r y  werc purporirdiy carried out zit locations 

\vl1erc ncin-cc~znli;ita;~ts citizens would be kiii)iz'n to congi-egatc. siich ;is in the caf'ctci-ia on the 

Oiic oi'thc niacliini: gun atlacks ailcgcdly iargcled a civilian's aur~)nitrbilc traveling 
iiptrn n puhlic i?igh-+viiy i n  ihc West tiii~ik. 



Ilebscu, i.inii~cr.;iiy carinpus and ion ;i comii-icrci;iI passcngi'r bus. .'itidi!io~ial!y liic c~sc ot'hoiiibs. 

tintlei such circiiriisr:inccs. is intlic:r!ive oi'an irilcnl lo cause Lir-rcncfiiii$ tio\~nsi;iiion cipon tliir 

, I , , . . , .. .. l'lic 'ncnefit.' of siicli weaponry is its meicilcss c:~giability c>ii~ltiiscriiniii:~~c!y kiiiiiig nnii 

11i:iinlirig uri1old niii??iic!'s in ficnvily pnpuiatcd civiiiaii :lrc:?s. Siich cliiinicd violen! airacks upon 

i-i:i?i-~i>rlih;itiiili ci'rililins. v~lro were niicgctlly simply going ahour their evuryday lives. do noi 

ccii~stiiiiie :*cis of'~r;;ir for {?iirj?oscs oi'lhc hTA. 5i.e g.~:. Klici?~~jii~,J. 324 i'.Sirpp2ii ar ! 07 

civiliaiis. iounii i-ioi io i ~ a v c  occiirrcd ii1 tile ccjurse of an i~rrned atriick.): l 3 ~ ~ ~ 1 ~ .  41 2 F.Supp.?il 

ar 10- 1 1 iFiii:Jiiig. cis a iilartcr ofi:r\v. that nrrnck on reccignizcii sciioo1 iiiis i i i i l  cii'niinci?riib~t;~iit 

siuJc:it.; ;tnd ieacl~crs did not ciccilr during iiic coiinc ili'iiir nrmetl ct)nflici.). i:iiithemicire. siicli 

aiie!reii acls ii(\:ioiclri.c do iio! t i l l  ourside tlie sliililiory dcfiniticii; oi"i11tci-national icrrcll-ism" 8s 

a in;iitcr ui ! ;~\v .  Sgg ":. Binw!l?;. 510 F.Supp.2ci at i47 l'~1jnrciirion;iIly bombing a bus hiad cr! 

sclrooi chiidrcn j j  is 'tcrrorisrn' by ;my n,c;isure. aiiegeii ;imhi,guitiv in ii>~ern;iiiiii~al 1;1\x' 

.., 
iik>r\\ithsr;intling. ) At rliis si:ige of the litig;?tion. thc ailegniic\i?s in ihc an-icndcd coii~plainc. 

iicccpicd ;is iriic. ;!re si1ilii:icni iu ciei~~o~rsiratc 11r;rl tile attacks r-ilcct the siaruiory ticlinition ciE 

intcm;ilicii-i;il iersor-iiiii. cg. .  Kllicni;il~ !. 424 F.S.2iI a1 i 53: i;&ihi~c. 422 F.Supp2d a t  I01 

102: iiiion 1 .  3 1 0  FSuiip.Zii  a! 135. 

Atier c;irciiil cxar~iinatir>n ~ f a l l  of rile p;wrics' siihnrissions niid argui-ilcilts. ihc i"ciuri 

lirlds tli:li suhjcc~ nr;ittcrjurisdicticin exists in this case. 



iirlrcndcti ciiil?plain: fix lack ci:'pcrsiiii:ii jurisdiction. 1)ekniinnts miivc i i r  :in or:li.r- sunr~rr:i~il!y 

dcnyirrg dcfcndirnis' motion. T11cy content! ihiir. pirrs!!;rii! i i i  i :cd. i i .Ci~. i~.  I?(hj(i  }. dc!cndants 

twi\~~i:  ihc deiensc oS1ai.k of personal joristliciion by hilirig t i i  esscri i t  wi?crr ihey iiiiii:il!y ra~seii 

!lie is:;iii. of stihjcci mai~cl-iurisdic~ion." 

It> nloriiig to disnriss 1 1 1 ~  ctmq?i;lint i~nde r  Ktrlc 12. tlic failiirc to ir?ciude ;i I;ich oi' 

pcrrs:in;il iiii-istiictiiii: as iiirc ot'tlic groiirrds wiil rcsuii i i r  iirc w~iivcr t~i'siich a dci;.nsc. 

i .  g ) ) .  I I ) lierc. tlcikndiints ciid noi riiisc rhc issue cifsuhjccr ir-ir:iier 

j i i r i s i i ic r i~~~~ in rltc ct)iitc.;i oTa rnoimn to dismiss Iilcci hy t1:eiii. Rather. !hey aiivrinccii suclt an 

argiisncnt in ctppositic?~? to plajnliiii. riitiiioii i;ir a dci;til!ju(lg~iie:it. Thrrs. cieScr!ii:inis li;r\c iioi 

W:!I\W tlicir rig111 lo ctialicngc personal juristilctictn. 

t'lainrifi's aIicrn;iti\-cly scek :IJ: ordcr pernriiting ihciri t ( i  ciiniiuci jurisdiciional ciiszovcry 

;~nii iiit-ecting iiic p:titie.i 10 li)i!?iirl;itc :i~oi!?t ~ ~ S C O V C T ~ ,  pliiil. tiranting jiirisdiciion iiiscci~vcry is 

wan;inieci \vhi.rc pliiiniiKs iilavc cstahlisl~ tt />i.i),ici/iii,ii cast: that ihc ('ourt has juristliction iivcr 

tire riciendiinii. !I) iic ?'errorjg-&xi~&i:k:. 538 1'.3d at 96 iqv(irji?,q j a ~ i i i i  L .  Nisiiiii &22&~i3h~;iijzL!i!~. 

148 F.3d I X I .  186 (?ti i ' ir .  IL)9IX)). A. nriinhn- of !;.dcral utriirts iitivc soncludcti that 131ith thc PA 

:lnti 1'1.0 1:rivc s~tJ'Ticicni rninin~i~in contacts wiiii the LJiiiicd States to jilstify ihc excrcisc of 

pemoniil juiiscliclion irnifcr tlic iluc Proccss ('lause. %. !.$:%gtt i > f K f i ~ l i _ ~ = i ~ ~ J j ~ j ~ ~ t t ~ ~ ~  

Atich.. 367 F.Supp.2il 107. ! 13 (l>.Il.i'. 2006) ("KIicin;~:~ 1I"j: Urg;r~aij. 153 F.Supp.2d ac 88:  .. . 

Biton I .  310 I'.Supp2ti :%I 17'1. I)cfi~ndai~rs arguc that plairitifTs ;are prccliidcd iinin rcJying cii? the .. 

findings rl-~ndc by prior courls b c c a ~ ~ s c  they were eiilrer erroneous or  these !?as hcen a cirangi. of 

"(i1hi.r than ;I single rcfii-encc that defendants3 mtriiori si?oiiitl also bu stin~mariiy dcriicd 
"on !lie b;isis of collaicrai estoppel." pl~rintiSfs advance no lcral or  hcicitii basis in suplxwi oi ' i l~is  
;iltcrnaiivc l e a l  gro~rnd. (PIS.' Supp. Mcm. ;!I 2 ) .  



cn:;e-hy-caic hiisis hccause i t  is iicpcridciii upoii thr iictciiii;inii ctiliiact; ,;,;it!; i t r i r i .  :ii ihc 

.. .- tiiiic riie iai'suil ~ : I S  conii~lcnccd. 3s. Kliiicrl~i~i'fe~. 9.37 J'.?d ;it 53. Thc Votirr iir>ds ~ h a t  l i i i i ic~i  

jusisclictii>tinl dircovcry i s  wai-rai~icd. prior tii deicrmiriiiig iieSci~ti;~r~ts' riioticiii io clisrnisz l;!r 1;ick 

nioiit,~i to tlismiis. Tor lack oi'pcrsonal jurisdictii,n aiiil i';ri!ilirc 10 iiiitc a cliiirn. is dcnitd \.ijirhiiui 

prejuiiice to rcncw. Piaiiitilfi' cri~ss-mtititrii is srnnlcti 10 ilrc c.iioii they itlay coniliici liiiiiicd 

jurisiiiciionitl ilisci,\!cry. TIic nriiitei- is rcilsrcti 10 Magis\:-;sic .iiitige iionaiii I.. Iillis i;>r i!ie 

iiisc(!vc~-y. ii may rcsult in bcing dcci?mcd a cortcessit~n thni ihe t'oiisi has personal jurisdicrion 

o c i ~ .  2 2  Z.E.. Knux il. 71Wt:.K.il. ni  51 iSniiciionin:i ticikr?dan~s. lhr ihcir tailiirc r i )  

ihc crci.cisc oi'pcrson;~l jiirisiiiction ovet- def'c~idantsj -1"). Shoulti dcicndants. in iiddiiion i r i  

' l)cli.ridnnis 11:ivc also nmirvcd. pur-sum% to Fcti.1l.Cii.l'. JZ(h)(6). io disniiss ilic peiidcnt 
I:rw c1;iims for failurc to siaie a claim k)r relief: li is iriappriipri;ric fin- the (Toor$ io address tile 
aiiccpxcy oi'ihc pleatlings uiiiil ilie thr-cshoici issiic ofpei-son;il Jiri-isdiction is detcrnminctl. 
Accor-ciiiigly. thc Kiiic 1 Z(h)(6) branch of  deicrxianis' inotion is sirnil;ii-ly dcnied wi!hcii~t 
prc.judicc. 




