UNI'TED) STATES DI STRI CT COURT
SOQUTHERN DI STRI CT OF NEW YORK

UNFTED STATES OF AMERI CA

- against -
S1 02 Cr. 395 (J&XK)
AHVED ABDEL SATTAR,
al k/a “Abu Omar,” OPI Nl ON and ORDER
al k/a “Dr. Ahned,”
LYNNE STEWART, and
MOHAMVED YQUSRY,

Def endant s.

JOHN G KOELTL, District Judge:

The def endants--Ahnmed Abdel Sattar (“Sattar”), Lynne
Stewart (“Stewart”), and Mohammed Yousry (“Yousry”)--were
charged in a seven-count superseding indictnent (Sl
Indictnent”) filed on Novenber 19, 2003. Count One of the Sl
| ndi ct ment charges Sattar, Stewart, and Yousry w th conspiring
to defraud the United States in violation of 18 U S.C. § 371.
Count Two charges Sattar with conspiring to nurder and ki dnap
persons in a foreign country in violation of 18 U S.C. 8§
956(a) (1) and (a)(2)(A). Count Three charges Sattar with
soliciting persons to engage in crinmes of violence in violation
of 18 U.S.C. § 373. Count Four charges Stewart and Yousry with
conspiring, in violation of 18 U.S.C. § 371, to provide and
conceal material support to be used in preparation for, and in

carrying out, the conspiracy alleged in Count Two. Count Five



chariges Stewart and Yousry with a substantive count of providing
and conceal ing material support to the Count Two conspiracy, in
violation of 18 U S.C. 88 2339A and 2. Counts Six and Seven
charge Stewart with making fal se statenents in violation 18

U S C § 1001.

The S1 Indictnment supersedes a five-count indictnment filed
on April 8, 2002 (“original indictnent”). Count One of the
original indictment charged Sattar, Stewart, Yousry, and Yassir
Al -Sirri, a defendant not charged in the S1 Indictnent, with
conspiring to provide material support and resources to a
foreign terrorist organization (“FTO") in violation of 18 U. S.C
§ 2339B. Count Two charged the sane defendants w th providing
and attenpting to provide material support and resources to an
FTOin violation of 18 U S. C. 88 2339B and 2. Count Three
charged Sattar and Al-Sirri with soliciting persons to engage in
crimes of violence in violation of 18 U . S.C. § 373. Count Four
charged Sattar, Stewart, and Yousry with conspiring to defraud
the United States in violation of 18 U S.C. § 371. And Count
Five charged Stewart with making false statenents in violation

of 18 U.S.C. 88 1001 and 2. United States v. Sattar, 272 F

Supp. 2d 348, 352-53 (S.D.N. Y. 2003).
Sattar, Stewart, and Yousry noved to dism ss the original

i ndi ctmrent on various grounds. The defendants argued, anong



of her .t hings, that Counts One and Two were unconstitutionally
vague as applied to the conduct alleged against themin the
original indictnent. Counts One and Two charged the defendants
Wi th conspiring to provide, and providing, material support and
resources to the Islamc Goup, an organi zation |ed by Shei kh
Abdel Rahman that had been designated an FTO by the Secretary of
State.! Section 2339B of Title 18 incorporates the definition of
“material support or resources” from§ 2339A, and the definition
i ncl udes, anong ot her things, “personnel” and “conmuni cations
equi pnment.” Sattar, 272 F. Supp. 2d at 356. In an Opinion and
Order dated July 22, 2003, the Court granted the defendants’
nmotion to dismss Counts One and Two of the original indictnent
as void for vagueness as applied to the allegations in the
original indictrment, where the defendants were alleged in part
to have “provided” material support by providing thensel ves as
“personnel” and to have provided “comruni cati ons equi pment” by
using their own tel ephones. Sattar, 272 F. Supp. 2d at 357-61.
The CGovernnent filed the S1 Indictnent on Novenber 19,

2003. Sattar and Stewart now nove to disnmiss the S1 |Indictnent

! The Islam ¢ Group had been designated an FTO by the Secretary of State
pursuant to 8 U.S.C. § 1189. Sattar, 272 F. Supp. 2d at 353.
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on numerous grounds.? They also nove for a bill of particulars
and various other relief.

I

A

The S1 Indictnment alleges the follow ng facts. From at

| east the early 1990's until in or about April 2002, Orar Ahnad
Al'i Abdel Rahman, a/k/a “the Sheikh,” al/k/a “Shei kh Orar”
(“Shei kh Abdel Rahman”), an unindicted all eged co-conspirator in
Counts One and Two, was an influential and hi gh-ranking nenber
of terrorist organizations based in Egypt and el sewhere. (Sl
Ind. T 1.) Shei kh Abdel Rahman all egedly considered nati ons,
governnents, institutions, and individuals that did not share
his radical interpretation of Islamc law to be *“infidels” and
interpreted the concept of “jihad” to conpel the wagi ng of
opposi tion agai nst such infidels by whatever neans necessary,
including force and violence. (S1 Ind. § 1.) The S1 Indictnent

al | eges that Shei kh Abdel Rahman stated publicly in 1990 that

“jihad is jihad ... there is no such thing as commerce, industry
and science in jihad. This is calling things ... other than by
its own nanes. If God ... says do jihad, it neans do jihad with

the sword, with the cannon, with the grenades and with the

2 Yousry joins all motions by Sattar and Stewart that are “applicable” to him
Sattar joins in any notions by co-defendants. Stewart joins Sattar’'s
application for pretrial access to Mohamred Abdel Rahman and to conpel his
testi nony.
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mssilte; this is jihad. Jihad against God' s enemes for God' s
cause’and Hs word.” (Sl Ind. Y 2.)

Shei kh Abdel Rahman al |l egedly supported and advocated ji had
to, anong other things: (1) overthrow the Egyptian governnment
and replace it with an Islamc state; (2) destroy the nation of
| srael and give the land to the Pal estinians; and (3) oppose
t hose governnents, nations, institutions, and individuals,
including the United States and its citizens, whom he perceived
as enem es of Islamand supporters of Egypt and Israel. (S1
Ind. § 3.)

Shei kh Abdel Rahman al |l egedly endorsed terrorismto
acconplish his goals. The Sl Indictnment alleges that Sheikh
Abdel Rahman stated in a speech given prior to May 2, 1994:

Wiy do we fear the word “terrorist”? |If the terrorist is

the person who defends his right, so we are terrorists.

And if the terrorist is the one who struggles for the sake

of God, then we are terrorists. W ... have been ordered

with terrori smbecause we nust prepare what power we can to
terrorize the eneny of God and yours. The Quran [the

| sl ami ¢ holy book] nentioned the word “to strike terror,”

therefore we don't fear to be described with

“terrorismi.... They may say “he is a terrorist, he uses

vi ol ence, he uses force.” Let themsay that. W are

ordered to prepare whatever we can of power to terrorize

t he enem es of I|slam
(S1 Ind. ¥ 4.) Sheikh Abdel Rahman al |l egedly exercised

| eadershi p whil e subordinates carried out the details of

specific terrorist operations. (S1 Ind. § 5.) He was allegedly



viewed by his followers and associates as a religious schol ar,
and he all egedly provided necessary gui dance regardi ng whet her
particular terrorist activities were perm ssible or forbidden
under his extrem st interpretation of Islamc |law, and at tines
provi ded strategic advice concerning whether such activities
woul d be an effective nmeans of achieving their goals. (Sl Ind.
1 5.) The S1 Indictnment alleges that Shei kh Abdel Rahman al so
solicited persons to commt violent terrorist actions, and that
he served as a nedi ator of disputes anong his foll owers and
associates. (S1 Ind. 1 5.)

On or about July 2, 1993, Shei kh Abdel Rahman was arrested
inthe United States. (S1 Ind. ¥ 6.) In Cctober 1995, Sheikh
Abdel Rahman was convicted of engaging in a seditious conspiracy
to wage a war of urban terrorism against the United States,
including the 1993 Wrld Trade Center bonbing and a plot to bonb
other New York City landmarks. (S1 Ind. T 6.) He was al so
found guilty of soliciting crinmes of violence against the United
States mlitary and Egyptian president Hosni Mibarak. (S1 Ind.
1 6.) 1In 1996 Shei kh Abdel Rahman was sentenced to life
inprisonnent. (S1 Ind. § 6.) His conviction was affirnmed on
appeal, and becanme final on January 10, 2000 when the United

States Suprene Court refused to hear his case. (S1 Ind. | 6.)



The S1 Indictnent alleges that both prior to and after his
arrest and inprisonnment, Shei kh Abdel Rahman was a spiritua
| eader of an international terrorist group based in Egypt and
known as the Islamc Goup, a/k/ia “Gama’ a al-1slamyya,” a/k/a
“I'G” alklia “al-Gama’ at,” a/k/a “Islamc Gama’ at,” alk/a
“Egyptian al -Gama’ at al -Islamyya” (“Islamc Goup”). (S1 Ind.
1 8.) Shei kh Abdel Rahnman allegedly played a key role in
defining and articulating the goals, policies, and tactics of
the Islamc Goup. (S1 Ind. § 8.)

Since in or about 1997, Shei kh Abdel Rahman has been
incarcerated in various facilities operated by the United States
Bureau of Prisons, including the Federal Medical Center in
Rochester, Mnnesota. (S1 Ind. § 6.) The Sl1 Indictnent alleges
that, following his arrest, Shei kh Abdel Rahman urged his
followers to wage jihad to obtain his release fromcustody. (Sl
Ind. § 7.) Sheikh Abdel Rahman’s followers, including those
associated with the Islamc Goup, allegedly shared his views
about the reasons for jihad, including the goal of obtaining
Shei kh Abdel Rahman’s release fromUnited States custody. (S1
Ind. T 10.)

The S1 Indictnent charges that, after Shei kh Abdel Rahman’s
arrest, a coalition of alleged terrorists, supporters, and

foll owers, including | eaders and associates of the Islamc



Group, al Qaeda, the Egyptian Islamc Jihad, and the Abu Sayyaf
terrorist group in the Philippines threatened and conmtted acts
of terrorismdirected at obtaining the rel ease of Shei kh Abdel
Rahman fromprison. (S1 Ind. § 11.) The Islamc G oup
allegedly released, in response to the sentence of life

i mprisonnment inposed on Shei kh Abdel Rahman, a statenment that
warned: “All American interests will be legitinate targets for
our struggle until the rel ease of Shei kh Omar Abdel Rahman and
his brothers. As the Anerican Governnent has opted for open
confrontation with the Islam c novenent and the |Islamc synbols
of struggle, [the Islamc Goup] swears by God to its
irreversible vow to take an eye for any eye.” (S1 Ind. f 13.)
The Islamc Goup allegedly issued other statenents threatening
various reprisals if the United States failed to rel ease Shei kh
Abdel Rahman from custody. (S1 Ind. 1Y 14-16.)

On or about Novenber 17, 1997, six assassins shot and
stabbed a group of tourists visiting an archaeological site in
Luxor, Egypt, killing fifty-eight foreign tourists and four
Egyptians. (S1 Ind. § 17.) The Sl Indictnment charges that,
before making their exit, the assassins scattered leaflets
espousing their support for the Islamc Goup and calling for
rel ease of Shei kh Abdel Rahman, and inserted one of the leaflets

into one victims slit torso. (S1 Ind. § 17.) Following this



attack, the Islamc Goup allegedly issued a statenent that
bl amed the high nunber of fatalities on Egyptian gover nnent
security forces, and warned that the Islamc¢c Goup would
“continue its mlitary operations as long as the regi ne does not
respond to our denmands,” which included “the establishnment of
God’'s law, cutting relations with the Zionist entity (Israel)
and the return of our sheik[h] and emr to his land.” (S1
Ind. § 18.)

The S1 Indictnment alleges that, on or about COctober 13,
1999, a statenent issued in the nane of Islamc Goup |eader
Rifa’i Ahnad Taha Musa, a/k/a “Abu Yasir” (“Taha”), an
uni ndi cted al | eged co-conspirator in Counts One and Two, vowed
to rescue Shei kh Abdel Rahman and that the United States’
“hostile strategy to the Islamc novenent” would drive it to
“unify its efforts to confront America' s piracy.” (S1 Ind. ¢
19.) The Sl1 Indictnment also alleges that, in or about Mrch
2000, individuals claimng association with the Abu Sayyaf
terrorist group kidnapped approxi mately 29 hostages in the
Phi | i ppi nes, demanded the rel ease from prison of Shei kh Abdel
Rahman and two ot her convicted terrorists in exchange for the
rel ease of the hostages, and threatened to behead hostages if
their demands were not net. (S1 Ind. § 20.) Philippine

authorities allegedly later found two deconposed, beheaded



bodies in an area where the hostages had been held, and four
hostages were unaccounted for. (S1 Ind. § 20.) The S1
I ndi ct ment further charges that on or about Septenber 21, 2000,
an Arabic television station, A Jazeera, televised a neeting of
Taha, Usama Bin Laden (|l eader of the al Qaeda terrorist
organi zation), and Ayman Al - Zawahiri (former |eader of the
Egyptian Islam c Ji had organi zati on and one of Bin Laden’ s top
lieutenants). (S1 Ind. § 21.) Sitting under a banner that
read, “Convention to Support Honorable Orar Abdel Rahman,” the
three alleged terrorist |eaders allegedly pledged jihad to free
Shei kh Abdel Rahman fromincarceration in the United States.
(S1 Ind. § 21.) The S1 Indictnment charges that during that
nmeeti ng, Mohammed Abdel Rahman, a/k/a “Asadallah,” who is a son
of Shei kh Abdel Rahnman, was heard encouragi ng others to “avenge
your Shei kh” and “go to the spilling of blood.” (S1 Ind. f 21.)
The S1 Indictnment charges that at various tinmes starting in
or about July 1997, certain Islamc Goup | eaders and factions
called for an “initiative,” or cease-fire, in which the Islanmc
Group woul d suspend terrorist operations in Egypt in a tactica
effort to persuade the Egyptian governnent to release Islamc
G oup | eaders, nenbers, and associates who were in prison in
Egypt. (S1 Ind. Y 22.) The S1 Indictnent further charges that,

in or about February 1998, Usana Bin Laden and Taha, anong
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ot hers, issued a fatwah, a legal ruling issued by an Islamc
scholar, that stated, anong other things, “W in the nane of
God, call on every Muslimwho believes in God and desires to be
rewarded, to follow God’ s order and kill Anericans and pl under
their wealth wherever and whenever they find it.” (S1 Ind.
23.) On or about Cctober 12, 2000, in Aden Harbor, Yenen, the
S1 Indictnent charges, two alleged terrorists piloted a bonb-
| aden boat al ongside the United States Navy vessel the U.S. S.
Col e and detonated a bonb that ripped a hole in the side of the
US. S Cole approximately forty feet in dianmeter, killing
seventeen crew nenbers and wounding at |east forty other crew
menbers. (S1 Ind. T 24.)

The S1 Indictnent alleges that, beginning in or about Apri
1997, United States authorities, in order to protect the
nati onal security, limted certain of Shei kh Abdel Rahman’s
privileges in prison, including his access to the mail, the
nmedi a, the tel ephone, and visitors. (S1 Ind. § 25.) At that
time, the Bureau of Prisons, at the direction of the Attorney
General , inposed Special Adm nistrative Measures (“SAMs”) upon
Shei kh Abdel Rahman. (S1 Ind. § 25.) The alleged purpose of
the SAMs was to protect “persons against the risk of death or
serious bodily injury” that could result if Shei kh Abdel Rahman

were free “to conmunicate (send or receive) terrorist
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I nforomtion.” (S1 Ind. T 25.) Under the SAMs, Shei kh Abdel
Rahrman was permtted to call and receive visits only fromhis
imedi ate famly nenbers or his attorneys and their transl ator.
(S1 Ind. § 25.) The SAMs prohibited comrunication with any
menber or representative of the news nedia, and they required
all of Shei kh Abdel Rahman’s mail to be screened by federal
authorities. (S1 Ind. § 25.) The SAMs specifically provided
t hat Shei kh Abdel Rahman’s attorneys, before being all owed
access to Shei kh Abdel Rahman, were obliged to sign an
affirmati on acknow edgi ng that that they and their staff would
abide fully by the SAMs. (S1 Ind. § 26.) The attorneys agreed
in the affirmati ons, anong other things, to “only be acconpani ed
by translators for the purpose of comrunicating with i nmate
Abdel Rahman concerning legal matters.” (S1 Ind. § 26.) Since
at least in or about May 1998, the attorneys also agreed not to
use “neetings, correspondence, or phone calls with Abdel Rahman
to pass nessages between third parties (including, but not
l[imted to, the nedia) and Abdel Rahnman.” (S1 Ind. T 26.)
Stewart was one of Shei kh Abdel Rahman’s attorneys during
his 1995 crimnal trial and continued to act as one of his
attorneys following his conviction. (S1 Ind. § 27.) Yousry
testified as a defense witness at Shei kh Abdel Rahman’s 1995

crimnal trial and, starting in or about 1997, acted as an
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Arabic interpreter for conmunications between Shei kh Abdel
Rahrman and his attorneys. (S1 Ind. § 27.) The S1 Indictnent
charges that Sattar is a |longtine associate of and surrogate for
Shei kh Abdel Rahman. (S1 Ind. § 27.) The S1 Indictnent alleges
that, follow ng Shei kh Abdel Rahman’s arrest, conviction,
sentence, and the inposition of the SAMs, Sattar coordi nated
efforts to keep Shei kh Abdel Rahman in contact with his co-
conspirators and followers. (S1 Ind. § 27.) It also alleges
that Stewart, through her continued access to Shei kh Abde
Rahman, enabled himto remain in contact with his co-
conspirators and followers. (S1 Ind. § 27.) And it alleges
t hat Yousry, through his continued access to Shei kh Abdel Rahnman
and facilitated by Stewart, enabled Shei kh Abdel Rahman to
remain in contact with his co-conspirators and followers. (S1
Ind. T 27.)
B

Count One of the S1 Indictnent alleges that, fromin or
about June 1997 through in or about April 2002, defendants
Sattar, Stewart, and Yousry, as well as Shei kh Abdel Rahman and
Taha, together with others known and unknown, in violation of 18
US.C 8 371, conspired to defraud the United States by
obstructing the Departnent of Justice and the Bureau of Prisons

in the adm nistration and enforcenment of the SAMs inposed on
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Shei'kh Abdel Rahman. (S1 Ind. § 29.) The S1 Indictnent alleges
a series of overt acts conmmtted in furtherance of the alleged
conspiracy. (S1 Ind. Y 30a-30ii.) For exanple, the S1
| ndi ct ment charges that, following a March 1999 prison visit to
Shei kh Abdel Rahman by Stewart and Yousry, Sattar di ssem nated
to an unnaned Islamc Goup | eader, a statenent issued by Sheikh
Abdel Rahnman and directed to Islam c G oup | eader Taha, a
statenent that instructed Taha to adhere to the initiative and
to make no changes without consulting or inform ng Shei kh Abdel
Rahman. (S1 Ind. § 30c.) The Sl1 Indictnment also charges that,
follow ng a Septenber 1999 prison visit to Shei kh Abdel Rahman
by Yousry and one of Shei kh Abdel Rahnman’ s attorneys other than
Stewart, Sattar told Taha that Shei kh Abdel Rahman had issued a
statenent fromjail calling for an end to the initiative in
response to reports that a raid by Egyptian | aw enforcenent
officials that nonth had resulted in the deaths of four nenbers
of the Islamc Goup. (S1 Ind. ¥ 30e.)

On or about May 16, 2000, Stewart signed an affirnmation in
whi ch she agreed to abide by the terns of the SAMs then in
ef fect on Shei kh Abdel Rahman. (S1 Ind. § 30i.) The S1
I ndi ctnment all eges that during a May 2000 prison visit to Sheikh
Abdel Rahman by Stewart and Yousry, Yousry told Shei kh Abde

Rahman and Stewart about the ki dnappi ngs by the Abu Sayyaf
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terriorist group in the Philippines and the group’s demand to
free Shei kh Abdel Rahman. (S1 Ind.  30j.) Stewart allegedly
responded, “Good for them” (S1 Ind. § 30j.) During the sane
prison visit, Yousry allegedly read Shei kh Abdel Rahman an
inflammat ory statenent by Taha that had recently been published
in an Egyptian newspaper. (S1 Ind.  30k.) Yousry also

all egedly read to Shei kh Abdel Rahman, at Stewart’s urging, a
letter fromSattar. (S1 Ind. 9 30l.) Sattar’s letter allegedly
sought Shei kh Abdel Rahman’s comments on Sattar’s conmuni cati ons
with certain Islamic Goup |eaders, and it also allegedly sought
Shei kh Abdel Rahman’s endorsenent of “the formation of a team
that calls for cancellation of the peace initiative or makes
threats or escalates things.” (S1 Ind. f 30I.)

The S1 Indictnent alleges that while Yousry read Taha's
statement and Sattar’s letter to Shei kh Abdel Rahman, Stewart
actively conceal ed that fact fromthe prison guards, in part by
instructing Yousry to make it look as if Stewart were
comuni cating with Shei kh Abdel Rahnman and Yousry were nerely
transl ating, by having Yousry | ook periodically at Stewart and
Shei kh Abdel Rahman in turn, and by pretending to be
participating in the conversation with Shei kh Abdel Rahman by
maki ng extraneous comrents |ike “chocol ate” and “heart attack.”

(S1 Ind. § 30m) Stewart allegedly observed to Yousry that she
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coul'd Yget an award for” her acts, and Yousry allegedly agreed
that Stewart should “get an award in acting.” (ld.) On the
second day of the May 2000 prison visit, Stewart again allegedly
actively conceal ed the conversation between Yousry and Shei kh
Abdel Rahman in which Shei kh Abdel Rahman dictated letters to
Yousry about the cease-fire. (S1 Ind. T 300.)

Fol |l om ng the May 2000 prison visit, Sattar is alleged to
have had tel ephone conversations with Islamc Goup |leaders in
whi ch he stated that Shei kh Abdel Rahman did not object to a
return to “work” (which the S1 Indictnment describes as
“terrorist operations”), that Shei kh Abdel Rahman agreed that
the Islam c Group should escalate the issues in the nedia, that
he advised the Islamic Goup to avoid division in its
| eadership, and that he instructed the Islamc Goup to hint at
amlitary operation even if the Islamc Goup was not ready for
mlitary action. (S1 Ind. § 30p.) The Sl1 Indictnent also
al | eges that on or about June 14, 2000, Stewart rel eased a
statement to the press that quoted Shei kh Abdel Rahman as
stating that he “is withdrawi ng his support for the cease-fire
that currently exists.” (S1 Ind. § 30r.) The S1 Indictnent
further alleges that on or about June 20, 2002, Sattar advised
Mohamred Abdel Rahman by tel ephone that Shei kh Abdel Rahnman had

had a conference call with some of his attorneys that norning
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and that Shei kh Abdel Rahman had issued a new stat enent
clarifying that he was not unilaterally ending the initiative,
but rather was withdrawing his support and stated that it was up
to the “brothers” in the Islamc Goup to reconsider the issue.
(S1 Ind. T 30v.)

The S1 Indictnment also alleges that in October 2000, Taha
and Sattar discussed a fatwah that Taha had witten under Sheikh
Abdel Rahman’s nane in response to recent events in the Mddle
East, and that Sattar nade revisions to the fatwah. (S1 Ind.
30w.) Sattar allegedly thereafter called Yassir A -Sirri, an
uni ndi cted al |l eged co-conspirator, and read to himthe fatwah to
be issued under Shei kh Abdel Rahman’s nane entitled “Fatwah
Mandating the Killing of Israelis Everywhere,” which Al -Sirri
agreed to revise and di ssenmi nate, and whi ch subsequently
appeared on a website operated by Al-Sirri. (S1 Ind. 7 30x-
30y.) In a subsequent phone call on or about QOctober 11, 2000,
Yousry allegedly told Stewart that Shei kh Abdel Rahman did not
want his attorneys to deny that he had issued the fatwah. (Sl
Ind. § 30z.) And during an attorney tel ephone call to Sheikh
Abdel Rahman on or about October 20, 2000, Shei kh Abdel Rahman
told Yousry that he did not personally issue the fatwah, but did
not want anyone to deny he had nmade it because “it is good.”

(S1 Ind. T 30bb.)



On or about October 25, 2000, the S1 Indictnent charges,
Sattar spoke by tel ephone to Taha, who told Sattar that “an
Egyptian nal e’ was involved in the bonbing of the U S. S Col e,
and that Sattar should assist in delivering a nessage to the
United States governnment suggesting that simlar attacks would
occur unl ess Shei kh Abdel Rahman were freed fromprison. (Sl
Ind. § 30cc.)

On or about May 7, 2001, Stewart signed an affirmation in
whi ch she agreed to abide by the terns of the SAMs then in
ef fect on Shei kh Abdel Rahman. (S1 Ind. § 30dd.) The Sl
I ndi ct ment charges that, on or about July 13, 2001, during a
prison visit to Shei kh Abdel Rahman by Stewart and Yousry,
Yousry told Shei kh Abdel Rahman that Sattar had been inforned
that the U S.S. Cole had been bonbed on Shei kh Abdel Rahman’s
behal f and that Sattar was asked to convey to the United States
governnent that nore terrorist acts would followif the United
States governnent did not rel ease Shei kh Abdel Rahman from
custody. (S1 Ind. T 30ee.) Wile Yousry was speaking to Sheikh
Abdel Rahman, Stewart allegedly actively conceal ed the
conversati on between Shei kh Abdel Rahnman and Yousry from prison
guards by, anong ot her things, shaking a water jar and tapping
on the table while stating that she was “just doi ng covering

noise.” (S1 Ind. Y 30ee.) The S1 Indictment further charges
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t hat' on a second day of the prison visit by Stewart and Yousry,
Yousty read letters to Shei kh Abdel Rahman and Shei kh Abdel
Rahman dictated responsive letters to Yousry. (Sl Ind. § 30ff.)
The S1 Indictnent also alleges that on or about January 8,
2001, Sattar informed Stewart by tel ephone that a prison
adm ni strator where Shei kh Abdel Rahman was incarcerated had
pl eaded wi th Shei kh Abdel Rahman’s wife to tell Shei kh Abde
Rahman to take insulin for his diabetes. (S1 Ind. T 30gg.)
Sattar and Stewart allegedly agreed that Sattar would issue a
public statenment falsely claimng that the Bureau of Prisons was
denying nedical treatnment to Shei kh Abdel Rahman, even though
Sattar and Stewart allegedly knew t hat Shei kh Abdel Rahman was
voluntarily refusing to take insulin for his diabetes. (S1 Ind.
1 30gg.) Stewart allegedly expressed the opinion that this
m srepresentati on was “safe” because no one on the “outside”
woul d know the truth. (S1 Ind. ¥ 30gg.) The S1 Indictnent
further alleges that Sattar and Al-Sirri thereafter wote a
statenent falsely claimng that Shei kh Abdel Rahman was bei ng
denied insulin by the United States Governnment, a statenent that
Sattar and Al-Sirri dissemnated to several news organizations,
including Reuters, and on a website. (S1 Ind. § 30hh-30ii.)
Count Two of the S1 Indictnent charges that, fromin or

about Septenber 1999 through in or about April 2002, in
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violation of 18 U S.C. 88 956(a)(1) and (a)(2)(A), defendant
Sattar, Shei kh Abdel Rahman, Taha, and others known and unknown,
conspired to nurder and ki dnap persons in a foreign country.

(S1 Ind. ¥ 32.) In addition to realleging various of the acts
descri bed above, such as various activities of Taha and the

i ssuance of the Cctober 2000 fatwah, Count Two alleges that in
or about Septenber and Cctober 2000, Sattar allegedly
participated in several telephone calls in an effort to
facilitate a neeting in Egypt between Taha and Al aa Abdul Raziq
Atia (“Atia”), an Islamc G oup nenber who was wanted in
connection with the 1997 Luxor terrorist attack in Egypt and who
was a fugitive. (S1 Ind. § 33b.) Sattar allegedly arranged and
listened to various tel ephone calls between Taha and one of
Atia's associates, an unindicted alleged co-conspirator, while

t hey di scussed the Islamc Goup’s use of mlitary action and
the upcoming neeting with Atia. (S1 Ind. 1Y 33c-33e.) On or
about Cctober 9, 2000, Sattar allegedly agreed during a

t el ephone conversation with Taha to follow Taha's instructions
to informAtia s associate that Shei kh Abdel Rahman had issued a
fatwah and to tell Atia s associate to instruct his associates
that they “are supposed to go by it.” (S1 Ind. f 33f.) On or
about COctober 11, 2000, Sattar allegedly told Taha in a

t el ephone conversation that he had spoken with Atia and believed
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t hat' Atia was eager, ready and able “to do things,” and that he
had 1o warn Atia repeatedly during their tel ephone conversation
that his tel ephone was “not safe.” (S1 Ind. Y 33g.) 1In a
subsequent tel ephone call in Novenmber 2000, Taha allegedly told
Sattar that he feared that Atia had been killed during a raid by
Egypti an | aw enforcenent, and noted that he had asked Atia about
his “capacity” and discussed with Atia whether they would have a
chance to “do sonmething.” (S1 Ind. f 33h.)

Count Three of the S1 Indictnment alleges that, fromin or
about Septenber 1999 through in or about April 2002, defendant
Sattar and others known and unknown, in violation of 18 U.S.C. 8§
373, solicited other persons to engage in violent terrorist
operations worl dwi de to achieve the Islamc Goup’ s objectives
in violation of 18 U S.C. 88 956, 2332, and 2232b. (S1 Ind. T
35.)

Count Four charges that, fromin or about Septenber 1999
through in or about April 2002, defendants Stewart and Yousry,
together with others, conspired, in violation of 18 U. S.C. §
371, to violate 18 U S.C. 8 2339A. (S1 Ind. § 37.) The alleged
obj ect of the conspiracy was to provide material support and
resources, in the formof personnel, by making Shei kh Abdel
Rahman avail able as a co-conspirator, and to conceal and

di sgui se the nature, |ocation, and source of personnel by
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conceal i ng and di sgui si ng that Shei kh Abdel Rahnman was a co-
conspirator.® (Sl Ind. T 38.) The S1 Indictnent charges that
Stewart and Yousry carried out this conspiracy know ng and
intending that such material support and resources were to be
used in preparation for, and in carrying out, the conspiracy
charged in Count Two of the Sl Indictnent--nanmely, the
conspiracy to kill and kidnap persons in a foreign country--and
in preparation for, and in carrying out, the conceal nent of such
violation. (S1 Ind. f 38.) Count Four realleges various overt
acts in furtherance of the alleged conspiracy. (S1 Ind. T 39.)
Count Five charges defendants Stewart and Yousry with commtting
t he substantive offense of violating 18 U S.C. 88 2339A and 2
that was the object of the conspiracy charged in Count Four.

(S1 Ind. 9§ 41.)

Counts Six and Seven charge defendant Stewart w th having
made fal se statements in her affirmations submtted to the
United States Attorney’'s Ofice for the Southern District of New
York, in May 2000 and May 2001, respectively, stating that she
woul d abide by the terns of the SAMs i nposed on Shei kh Abdel
Rahman, that the transl ators acconpanying her on prison visits

woul d be used only for conmunications concerning |egal matters,

S Wiile the S1 Indictnent had also alleged that Stewart and Yousry conceal ed
and di sgui sed the “ownershi p” of personnel, in response to the current

noti ons, the Governnent agreed that the allegation should be stricken, and it
is.
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and that she would not use any comuni cation with Shei kh Abdel
Rahrman to pass nmessages between Shei kh Abdel Rahman and third
parties, including, but not limted to, the nedia. (S1 Ind. 91

43, 45.) The May 2001 affirmation is also alleged to be fal se

in stating that Stewart “wll only allow the neetings to be used
for | egal discussion between Abdel Rahman and [her].” (S1 Ind.
M 45.)

C

Stewart now noves to dismss Counts Four and Five of the Sl
I ndi ct ment on the grounds that 18 U S.C. § 2339A, as applied to
Stewart, is unconstitutionally vague and overbroad. She noves
to dismss Counts Four and Five on the alternative grounds that
they are inpermssibly nmultiplicitous and that they
i nperm ssi bly charge a double, or even triple, inchoate crinme in
viol ation of the Due Process Cl ause. She noves to dism ss Count
Four on the grounds that it either violates the Ex Post Facto
Cl ause or charges an offense that did not exist at the time of
the alleged conduct. Stewart noves to disnmiss Count One on the
grounds that 18 U.S.C. 8§ 371 fails to state an offense and is
unconstitutionally vague as applied in this case. She noves to
di smiss Counts One and Four as inperm ssibly nmultiplicitous, and
she noves to dismss Counts Six and Seven for failure to state

an of fense against the United States. She noves to dismss
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Counts| Four, Five, and Seven on the grounds of vindictive
prosecution and, in the alternative, seeks an evidentiary
hearing on the issue. For all counts not dism ssed, Stewart
seeks to strike as prejudicial surplusage various aspects of the
Sl Indictnment. She also noves to disqualify two of the
Assistant United States Attorneys in the case because they
al l egedly ought to be witnesses. Stewart al so seeks a sever ance
and i nmedi ate production of all statenments of any defendant that
t he Governnent intends to use at trial. Stewart also seeks a
bill of particulars.

Sattar noves to dismss Count Two on the grounds that it is
duplicitous and that it is the product of prosecutori al
vi ndi ctiveness. He also noves for a bill of particulars and for
pretrial access to Mohamred Abdel Rahman, whom Sattar believes
to be in the custody of the United States.

I

Stewart noves to dism ss Counts Four and Five on a nunber
of grounds. Counts Four and Five charge Stewart and Yousry with
conspiring to violate, and violating, 18 U S.C. § 2339A

Title 18, United States Code, section 2339A provi ded at al
rel evant tines:

(a) Ofense. --Woever, within the United States,

provi des material support or resources or conceals or
di sqgui ses the nature, |ocation, source, or ownership of
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mat erial support or resources, knowi ng or intending that
they are to be used in preparation for, or in carrying out,
a violation of section 32, 37, 81, 175, 351, 831, 842(m or
(n), 844(f) or (i), 930(c), 956, 1114, 1116, 1203, 1361,
1362, 1363, 1366, 1751, 1992, 2155, 2156, 2280, 2281, 2332,
2332a, 2332b, 2332c, or 2340A of this title or section
46502 of title 49, or in preparation for, or in carrying
out, the conceal nent or an escape fromthe conm ssion of
any such violation, shall be fined under this title,

i mprisoned not nore than 10 years, or both.

(b) Definition.--In this section, the term“materi al
support or resources” neans currency or other financial
securities, financial services, |odging, training,
saf ehouses, fal se docunentation or identification,
comuni cati ons equi pnent, facilities, weapons, |ethal
subst ances, expl osives, personnel, transportation, and
ot her physical assets, except nedicine or religious
mat eri al s.

18 U.S.C. § 2339A.°

Counts Four and Five charge that Stewart and Yousry
conspired to provide, and did in fact provide, material support
know ng or intending that it would be used in preparation for,
or in carrying out, the conspiracy charged in Count Two--the
conspiracy to kill and kidnap persons in a foreign country in
violation of 18 U S. C. 8§ 956--by maki ng Shei kh Abdel Rahman
avai l abl e as a co-conspirator in the Count Two conspiracy. The
Counts al so charge that Stewart and Yousry conspired to, and did

in fact, conceal and disguise the nature, |ocation, and source

4 The statute was enacted on Septenber 13, 1994, Pub. L. No. 103-322, Title
X, & 120005(a), 108 Stat. 2022, and anended on April 24, 1996, Pub. L. No

104-132, Title 111, § 323, 110 Stat. 1255; and Cctober 11, 1996, Pub. L. No.
104-294, Title VI, 88 601(b)(2), (s)(2), (3), 604(b)(5), 110 Stat. 3498,
3502, 3506; and October 26, 2001, Pub. L. No. 107-56, Title VIII, 88 805(a),

810(c), 811(f), 115 sStat. 377, 380, 381; and twice nore thereafter. The
parti es agree that the amendnents to 8§ 2339A in October 2001 and thereafter
do not apply to the conduct charged in the S1 Indictnent.
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of 'Shei kh Abdel Rahman as personnel preparing for, or carrying
gut, the conspiracy charged in Count Two. The S1 Indictnent

al | eges, anong other things, that Stewart and Yousry used prison
visits with Shei kh Abdel Rahman to pass nessages between Shei kh
Abdel Rahman and his all eged Count Two co-conspirators,
including Sattar. It also alleges that Stewart and Yousry took
steps to conceal their efforts to pass nessages between Shei kh
Abdel Rahman and the all eged Count Two co-conspirators.

The charges in Counts Four and Five of the S1 Indictnent
differ fromthose in Counts One and Two in the original
indictment that the Court previously dismssed. Wile the
factual allegations are simlar, the critical statute is
different, the elenents of the offense, including scienter, are
different, and the allegations as to how the defendants’ conduct
violated the statute are different.

Counts One and Two of the original indictnent charged that
Sattar, Stewart, and Yousry conspired to violate 18 U S.C. 8§
2339B and conmtted a substantive violation of that statute by,
anong ot her neans, providing thenselves as “personnel” to a
desi gnated FTO and by provi di ng “conmmuni cati ons equi pnent” to an

FTO by using their own tel ephones to further the goals of an



FTO.° 'Title 18 U.S.C. § 2339B, which was enacted about a year
and a'half after 18 U.S.C. § 2339A was enacted,® makes it a crine
to, in relevant part, “knowi ngly provide[] material support or
resources to a foreign terrorist organization.” Section 2339B

i ncorporates the definition of “material support or resources”
from18 U S. C. 8§ 2339A, and that definition includes, anong

ot her things, “personnel” and “communications equipnment.” Title
18 U.S.C. 8§ 2339A, at issue in the S1 Indictnment, and which
Stewart and Yousry are alleged to have viol ated, does not
penal i ze the provision of material support or resources to an
FTO, but rather nakes it a crime to provide material support or
resources or conceal or disguise the nature, |ocation, or source
of such material support or resources “know ng or intending that
they are to be used in preparation for, or in carrying out, a
viol ation” of specific violent crinmes--in this case, a violation
of 18 U. S.C. 8 956, which prohibits a conspiracy to kill or

ki dnap persons in a foreign country. |In the opinion dismssing
Counts One and Two of the original indictnment, the Court
contrasted the intent requirenments of the two statutes: “Section

2339B, which is alleged to have been violated [in the original

5> Yassir Al-Sirri, a defendant in the original indictment, is not a named

def endant in the S1 Indictment.

6 Title 18 U.S.C. § 2339B was enacted on April 24, 1996, Pub. L. No. 104-132,
Title I'll, 8 303(a), 110 Stat. 1250, and amended on COct ober 26, 2001, Pub. L.
No. 107-56, Title VIIIl, & 810(d), 115 Stat. 380.
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I ndietnment], requires only that a person ‘know ngly’ ‘provides’
“mmterial support or resources’ to a ‘foreign terrorist
organi zation.’” Section 2339A crim nalizes the provision of
‘“material support or resources’ ‘knowi ng or intending that they
are to be used in preparation for, or in carrying out,’ a
violation of various crimnal statutes.” Sattar, 272 F. Supp.
2d at 356.

The Court dism ssed Counts One and Two of the original
i ndi ctment as unconstitutionally vague as applied to the conduct
all eged in those counts. Concerning the “provision” of
“conmuni cati ons equi pnent,” the Court held that “by
crimnalizing the mere use of phones and ot her neans of
comuni cation the statute provides neither notice nor standards
for its application such that it is unconstitutionally vague as
applied.” Sattar, 272 F. Supp. 2d at 358. The Court further
concl uded that by prohibiting the “provision” of “personnel,”
i ncluding oneself, to a “foreign terrorist organization,” 8§
2339B coul d conceivably apply to someone engagi ng i n advocacy on
behal f of such an organi zati on, conduct protected by the First
Amendnent. The Court noted that nere nenbership in an
organi zation could not be prohibited without a requirenent that
t he Governnent prove the defendants’ specific intent to further

the FTO s unl awful ends, see NAACP v. C ai borne Hardware Co.,
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458 . 5. 886, 920 (1982), but the statute provided no neans to
di st1ngui sh providing oneself to an organization from nere
menbership in the organi zation. Sattar, 272 F. Supp. 2d at 359.
The S1 Indictnent, on the other hand, which charges a
violation of 18 U S.C. 8 2339A rather than 8 2339B, no | onger
charges Stewart and Yousry with providing thensel ves as
personnel to an FTO, but rather with providing and conspiring to
provi de personnel --by maki ng Shei kh Abdel Rahman, not
t hensel ves, available as a co-conspirator--to the conspiracy
al l eged in Count Two, nanely the conspiracy to kill and ki dnap
persons in a foreign country. It also charges themwth
conceal i ng and di sgui sing the nature, |ocation, and source of
t hat personnel by disguising that Shei kh Abdel Rahman was a co-
conspirator. These actions were allegedly done with the
knowl edge and intent that such personnel was to be used in
preparation for, or in carrying out, the conspiracy to kill and
ki dnap persons in a foreign country. This is the heightened
specific intent required by § 2339A
Stewart argues that, despite the changes fromthe origina
i ndictnment, the charges in Counts Four and Five of the S1
| ndi ct ment shoul d be di sm ssed because 18 U S.C. § 2339A shoul d
not be interpreted to reach the conduct alleged in Counts Four

and Five, because 8 2339A is unconstitutionally vague as applied
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to'tthe allegations in the S1 Indictnment, and because the statute
iS-unconstitutionally overbroad.
A

Stewart argues initially that 18 U S.C. 8 2339A does not
cover the conduct in which she allegedly engaged. The S1
| ndi ct ment charges that Stewart and Yousry *provided”
“personnel” by “maki ng Abdel Rahman avail abl e” as a co-
conspirator in the conspiracy to kill and kidnap persons in a
foreign country. Stewart alleges that “provides” should not be
interpreted to include “nmakes avail abl e” and that *“personnel”
shoul d not include Shei kh Abdel Rahman. Stewart contends that
the term “maki ng avail abl e’ does not define the term “provides,”
but rather represents an inpermssible attenpt by the Governnent
to expand the statute’s reach. Stewart would limt the word
“provides” to the physical transfer of an item

The term “provides” is not defined in § 2339A. Were words
in a statute are not defined, they “nust be given their ordinary

nmeani ng.” Chapman v. United States, 500 U S. 453, 462 (1991);

see also Smith v. United States, 508 U. S. 223, 228 (1993) (“Wen

a word is not defined by statute, we normally construe it in
accord with its ordinary or natural neaning.”). The plain and
ordinary neaning of the transitive verb “provide” is “[t]o

furnish; supply ... [t]o make ready ... [t]o nake avail abl e;
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afford,” Wbster’'s Il: New Riverside University Dictionary 948

(1994); see also The Anerican Heritage Dictionary of the English

Language 1411 (4th ed. 2000) (defining “provide” to include such
meani ngs as “[t]o furnish; supply” and “[t] o make avail abl e;
afford”).

Mor eover, statutory terns are to be interpreted in their
context in light of their “placenent and purpose in the

statutory scheme.” Holloway v. United States, 526 U.S. 1, 6

(1999) (internal citation omtted). |In this case, “provides” is
the verb used for a variety of itens defined as “nmateria

support or resources,” including “financial services, |odging,
training, ... [and] transportation....” 18 U S.C. § 2339A(b).

A def endant woul d reasonably be providing material support or
resources by making these itens or services available with the
requi site know edge or intent. Limting the definition of
“provides” to the physical transfer of an asset would result in
a strained and untenabl e reading of the statute. Thus, there is
no basis to limt the neaning of “provides ... personnel” to the
physi cal transfer of personnel, and not to include naking
personnel available--which is in accord with the ordinary and

natural use of the term“provide,” and which is consistent with



Ifs placenment in the statute and the purpose of proscribing the
provi sion of resources to be used for a prohibited purpose.’

Relying on the interpretive canon ejusdem generis, Stewart

contends that the phrase “and ot her physical assets” in the

definition of “material support or resources” requires “sone
el ement of physical reality” to anything provided as materia
support, and that because Shei kh Abdel Rahman was in prison he

could be provided only in “sone intangi ble, evanescent sense.”

(Stewart Mem at 47.) The argunment has no merit.® The term “and

7 Stewart contends that this Court previously rejected a reading of “provides”
that includes “nmaking available.” She quotes the follow ng | anguage fromthe
Court’s prior opinion, discussing the provision of “comunications

equi pnent”: “The Governnent argued in its brief that the defendants are
charged not nerely with using their own phones or other communications

equi pment but with actively nmaking such equi pnent available to I G and thus
‘providing’ 1G wi th comuni cations resources that woul d otherw se be

unavail able to the FTO. That argunent, however, sinply ignores the reality
of the facts charged in the Indictnent in which various defendants are
accused of having participated in the use of conmunications equi pnent.”
Sattar, 272 F. Supp. 2d at 358. This excerpt does not ampunt to a rejection
of “meki ng avail able” as a possible neaning of “provide.” The Court

concl uded that the Government had not alleged that the defendants made
comuni cati ons equi pnent available to an FTO, not that the Government could
not so allege. The ultimte defect in the original indictment with respect
to the “provision” of comrmunications equipnment to an FTOin alleged violation
of 8§ 2339B was that the defendants “were not put on notice that nerely using
communi cations equi pnent in furtherance of an FTO s goals constituted
crimnal conduct.” 1d. The present charges do not allege the “use” of any
resources. Moreover, the prior opinion addresses a different statute, 18

U S.C. 8§ 2339B, and does not change the analysis of the plain neaning of the
wor ds used when applied to the provision of personnel in the context of 18

U S.C. § 2339A

8 According to the interpretive canon ejusdem generis, “[w here general words
follow specific words in a statutory enumeration, the general words are
construed to enbrace only objects simlar in nature to those objects
enunerated by the preceding specific words.” Circuit City Stores, Inc. v.
Adans, 532 U.S. 105, 114-15 (2001). Stewart actually applies what could be

| abel ed “reverse ejusdem generis,” because she seeks to use the general words
(“other physical assets”) to shed Iight on the neaning of specific words.

See Dong v. Snmithsonian Inst., 125 F.3d 877, 879-80 (D.C. Cir. 1997) (“[F]or
t hose who coll ect canons of construction it might be terned an application of
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ot her. physi cal assets” requires only that other assets not
specifically defined as “material support or resources” be
physi cal assets rather than intangible assets. It does not
detract fromthe fact that sone of the listed specific assets
may in fact be other than physical assets, such as “financi al
services” and “training.” Moreover, the argunent sinply has
nothing to do with this case, because it is clear that Sheikh
Abdel Rahman is “tangible.” To the extent that the thrust of
the argunent is that the act of providing nust be “physical,”
the term“provides” in 8 2339A(a) is not nodified by the word
“physical” in the definition of “material support or resources”
contained in 8 2339A(Db).

Stewart al so rai ses questions whether the neani ng of
“personnel” in the statute can be interpreted to include Sheikh
Abdel Rahman. However, the Government is correct that, in using
the term “personnel” in 8 2339A, Congress plainly intended to
refer to persons engaged in “prepar[ing] for” or “carry[ing]

out” one of the crines specified in 8 2339A, or in “prepar[ing]
for” or “carry[ing] out[] the conceal nent or an escape fromthe

comm ssion of any such” crinme--that is, persons who are jointly

reverse ejusdem generis (where the general termreflects back on the nore
specific rather than the other way around), [so] that the phrase ‘A, B, or
any other C indicates that Ais a subset of C.” (internal quotation marks
omtted)). |In any event, for the reasons explained in the text, the argunent
has no application to the facts of this case and the ternms of the statute are
cl ear.
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I nvolved in participating in those crines. This neaning
copports with the plain nmeaning of “personnel,” which is defined
as “[t] he body of persons enployed by or active in an

organi zati on, business, or service.” Wbster’s Il: New

Ri verside University Dictionary 877 (1994); see also The

Anerican Heritage Dictionary of the English Language 1311 (4th

ed. 2000) (defining “personnel” as “[t]he body of persons

enpl oyed by or active in an organi zation, business, or service).
Under st andi ng “personnel” to refer to those persons engagi ng
together in preparing for or carrying out the enunerated crines
al so conports with the use of “personnel” in the context of the
statute, because the statute specifically prohibits the

provi sion of material support or resources, which includes
personnel, to be used in preparing for, or carrying out, the

specified crimes. See Tyler v. Cain, 533 U S. 656, 662 (2001)

(“We do not ... construe the nmeaning of statutory terns in a
vacuum Rather, we interpret the words in their context and
with a viewto their place in the overall statutory schene.”
(internal quotation marks onmitted)). G ven the ordinary meani ng

of the word “personnel,” and its context within the statute, the
statute prohibits the provision of persons who will be used in

preparing for, or carrying out, the crimes listed in § 2339A--



that' ts, persons who are jointly involved in participating in
those/crines.

Stewart also argues that the rule of lenity should be used
to avoid the application of the statute to her alleged provision
of Shei kh Abdel Rahman as personnel to the alleged conspiracy to
kill and kidnap persons in a foreign country. However, the
| anguage and context of the terns in the statute, “provides” and
“personnel” are not anbiguous terns in the statute, and the
ordinary neaning of those terns in the context of the statute
covers maki ng Shei kh Abdel Rahman available to the conspiracy to
kill and kidnap persons in a foreign country. The rule of
lenity provides no argunent to the contrary. As the Suprene
Court has expl ai ned:

The rule of lenity ... is not applicable unless there is a

“grievous anbiguity or uncertainty in the | anguage and

structure of the Act,” such that even after a court has

“‘seize[d] every thing fromwhich aid can be derived,’” it

is still “left with an anmbi guous statute.” “The rule [of

lenity] cones into operation at the end of the process of
construi ng what Congress has expressed, not at the

begi nning as an overridi ng consideration of being |enient

to wrongdoers.”

Chapman v. United States, 500 U. S. 453, 463 (1991) (i nternal

citations omtted). The Suprene Court has further instructed
that “[b]ecause the neaning of |anguage is inherently
contextual, we have declined to deema statute ‘anbi guous’ for

purposes of lenity nmerely because it was possible to articulate
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a/ construction nore narrow than that urged by the Governnent.”

Moskal v. United States, 498 U S. 103, 108 (1990). In this

case, because the | anguage and statutory structure are not
anbi guous, the rule of lenity does not indicate that the statute
shoul d not apply in this case.

Finally, Stewart argues that even if the ternms of 8§ 2339A
literally reach the conduct charged, it should not cover the
conduct of lawers and she anal ogi zes to the fact that
pr of essi onal baseball is exenpt fromthe antitrust [aws. But
there is nothing in the text of the statute, indeed in any
source, that indicates that | awers are exenpt fromthe coverage
of this statute. The baseball analogy is conpletely inapt and
has nothing to do wth this case.

B

Stewart al so argues that 8 2339A is unconstitutionally
vague in its proscription of “provid[ing]” nmaterial support or
resources in the formof “personnel,” and in its proscription of
“conceal [ing] or disguis[ing] the nature, |ocation, [or] source”
of “personnel.” Stewart contends that 8 2339A does not provide
fair notice of the acts that are prohibited by its proscription
of providing personnel.

Stewart contends that 8 2339A is unconstitutionally vague

as applied to the conduct alleged to be unlawful in Counts Four
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and Five of the S1 Indictnment.® “[T]he void-for-vagueness
doctrine requires that a penal statute define the crimnal

of fense with sufficient definiteness that ordinary people can
under stand what conduct is prohibited and in a manner that does
not encourage arbitrary and discrimnatory enforcenent.”

Kol ender v. Lawson, 461 U S. 352, 357 (1983); see also United

States v. Roberts, Nos. 02-1604, 02-1605, 2004 W. 653222, at *4-

*5 (2d Gir. Apr. 1, 2004) (applying Kol ender and findi ng that
the term“controll ed substance analogue” in 21 U S.C. 8§
802(32) (A) was not unconstitutionally vague as applied to the

specific substance at issue); United States v. Rybicki, 354 F. 3d

124, 129, 132, 134 (2d Cir. 2003) (en banc). “[A] court nust
first determ ne whether the statute gives the person of ordinary
intelligence a reasonabl e opportunity to know what is prohibited
and then consider whether the | aw provides explicit standards

for those who apply it.” Chatin v. Coonbe, 186 F.3d 82, 87 (2d

Cir. 1999) (quoting United States v. Strauss, 999 F.2d 692, 697

(2d Cir. 1993)); Sattar, 272 F. Supp. 2d at 357.

9 Stewart states that she is not arguing that § 2339A is facially vague, but
rather that it is vague as applied to the conduct alleged. (Stewart Mem at
38 n.55 (“We are not saying that the statute will always flunk a vagueness
test. There nmay be acts of providing personnel, within sone accepted neaning
of that term that could be punishable.”).) There is no occasion, therefore,
to address the standards to be applied to statutes which are chall enged as
facially vague. See United States v. Rybicki, 354 F.3d 124, 131 (2d Cir
2003) (en banc).
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For the reasons already explained, the “provision” of
“personnel ”--in this case, by making Shei kh Abdel Rahman
avai |l abl e as a co-conspirator in a conspiracy to kill and ki dnap
persons in a foreign country--is conduct that plainly is
prohi bited by the statute. The statute defines the offense with
sufficient definiteness that ordi nary peopl e can understand what
conduct is prohibited. '

In light of the plain nmeaning of the term “personnel” as
used in the context of 8§ 2339A, Stewart’s reliance on cases,
including this Court’s prior opinion, that have found the term
“personnel” in 18 U.S.C. 8§ 2339B unconstitutionally vague is
m spl aced. Section 2339B nakes it a crine to “provide[]
mat eri al support or resources to a foreign terrori st
organi zation” that has been designated as such by the Secretary
of State. 18 U.S.C. § 2339B(a)(1), (g)(6). The statute’'s
potential reach raises significant First Amendnent concerns,

because § 2339B' s ban on providing personnel to a “foreign

0 To the extent that Stewart argues that the statute is unconstitutionally
vague as applied to the allegation that she “conceal ed and di sgui sed” the
nature, |ocation, and source of personnel by concealing and disguising that
Shei kh Abdel Rahman was a conspirator, the argunent has no nerit. All of the
terms have ordinary and obvi ous meani ngs that ordi nary people can understand.
The argunent really appears to be that the Governnment could not prove that

t he defendants “di sgui sed” and “conceal ed” Shei kh Abdel Rahman when he was in
federal custody. But the Government responds that that Stewart and Yousry
conspired to and did conceal and disguise the fact that Shei kh Abdel Rahman

was a continuing nenber of the conspiracy to kill and kidnap persons in a
foreign country and nade it appear that he was sinply a prisoner conplying
with his SAMs. Whether the Governnment will be able to prove its allegations

is a question for the jury. The statute is not unconstitutionally vague as
applied to such conduct.
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terriori st organi zation” could trench upon associ ational and
expressive freedons--incl udi ng pure advocacy--protected by the
First Amendnent. The statute, as this Court expl ai ned, was
particularly problematic as applied to the conduct of persons
al l egedly providing thensel ves as personnel to the organi zation

See Humanitarian Law Project v. Reno, 205 F.3d 1130, 1137 (9th

Cir. 2000) (“It is easy to see how sonmeone coul d be unsure about
what [18 U.S.C. 8§ 2339B] prohibits with the use of the term
‘personnel,’ as it blurs the |line between protected expression
and unprotected conduct. Sonmeone who advocates the cause of [an
FTQ could be seen as supplying themw th personnel.... But
advocacy is pure speech protected by the First Amendnent.”);
Sattar, 272 F. Supp. 2d at 359 (“It is not clear from§8 2339B
what behavi or constitutes an inpermni ssible provision of

personnel to an FTO.... [T]he Governnent fails to explain how a
| awyer, acting as an agent of her client, an alleged | eader of
an FTO could avoid being subject to crimnal prosecution as an
‘quasi-enpl oyee’ allegedly covered by the statute.”). The Court
of Appeals for the Ninth Grcuit has held that these concerns
are not displaced even when 18 U S.C. § 2339B is construed to

i nclude a requirenent that the accused knew of the

organi zation’s designation as an FTO or of the organization’s

unl awful activities that caused it to be so designated. See
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Humant t ari an Law Project v. U S. Dept. of Justice, 352 F.3d 382

404-05 (9th Gr. 2003).%

The First Anendnent concerns raised by the use of
“personnel” in 8§ 2339B, as applied to persons who provided
t hensel ves as “personnel” to an organi zation, are sinply not
present in this case. Section 2339A is being applied to persons
who al | egedly provided ot her personnel “know ng and intending
that [it is] to be used in preparation for, or in carrying out”
a violation of specific statutes, in this case a conspiracy to
kill or kidnap persons in a foreign country. The allegations in
this case do not concern the scope of nenbership in an
organi zation or the perm ssible extent of advocacy. The First
Amendnent provides no protection for the conduct of providing
resources knowi ng and intending that they are to be used for

crines of violence. See (aiborne Hardware, 458 U. S. at 916

(“The First Amendnent does not protect violence. Certainly
vi ol ence has no sanctuary in the First Amendnent, and the use of

weapons, gunpowder, and gasoline may not constitutionally

1 The neaning of “personnel” is clear in the context of § 2339A when applied
to personnel who are to be used in preparation for, or in carrying out,
specific crimes. See pp. 33-34, supra. NMoreover, the Governnent in this case
has not sought to apply § 2339A to the provision by a person of hinself or
herself to such activity, and 8§ 2339A does not raise the issues of providing
“personnel” to an organi zation. Thus, the Governnent has not sought to
provi de any evol ving definitions of “personnel” to preserve the
constitutionality of 8§ 2339A, conpare Sattar, 272 F. Supp. 2d at 358-60, and
“personnel” is appropriately read in the context of 8 2339A as those persons
jointly involved in preparing for or carrying out the enunerated crines.
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masquer ade under the guise of advocacy.” (internal quotation
marks and citation omtted)).

Mor eover, 8 2339A which is at issue in this case contains a
hi gh scienter requirenment, which is not present in 8§ 2339B.
VWhile § 2339B prohibits the “know ng” provision of materi al
support or resources to an FTO, 8§ 2339A applies only when the
def endant provides material support or resources “know ng or
intending” that they are to be used in preparation for, or in
carrying out, specific violent crinmes, in this case a conspiracy
to kill or kidnap persons in a foreign country. The Suprene
Court has explained that the constitutionality of an allegedly

vague statutory standard “is closely related to whether that

standard incorporates a requirenment of nens rea.” Colautti v.

Franklin, 439 U S. 379, 395 (1979). “[A] scienter requirenent
may save a statute which m ght otherw se have to be condemmed

for vagueness....” United States v. Curcio, 712 F.2d 1532, 1543

(2d Gr. 1983) (Friendly, J.) (explaining the origin of the

doctrine in the plurality opinionin Screws v. United States,

325 U.S. 91, 101-02 (1945)). A defendant cannot conpl ai n about
a |lack of notice when the statute requires a high |evel of
specific intent for a violation. Hence, due process concerns
about notice under the test for vagueness are “aneliorated” when

a statute contains a scienter requirenent. Hill v. Col orado,
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530 U.S. 703, 732 (2000); United States v. Strauss, 999 F.2d

692, 698 (2d Cir. 1993) (noting that a “*scienter requirenent
may mtigate a |l aw s vagueness, especially with respect to the
adequacy of notice ... that [the] conduct is proscribed ”

(quoting United States v. Schneiderman, 968 F.2d 1564, 1568 (2d

Cr. 1992)). Section 2339A applies only to those peopl e who
provide material support or resources “know ng or intending”
that the support or resources are to be used in preparation for,
or in carrying out, a violation of enunerated crimnal statutes,
in this case a conspiracy to kill and kidnap persons in a
foreign country. Defense counsel candidly admtted at argunent
t hat he knew of no case with a simlar heightened scienter
requi rement that had ever been found to be unconstitutionally
vague as applied. (Transcript of Hearing dated April 9, 2004
(“Tr.”) at 21.) \Whether Stewart and Yousry had the requisite
intent is, of course, a question of fact for the jury. The
Governnment’s burden at trial will be rigorous. But that
cul pable intent puts ordinary persons on notice that their
conduct is within the scope of the statute and potentially
subject to crimnal liability.

Stewart contends that the statute is unconstitutionally
vague because a conscientious |awer representing her client

could not avoid “naking her client ‘available through ..
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services that a lawer regularly and lawfully perforns.”
(Stewart Mem at 35.) Lawyers, including defense |awers, are
not immune fromcrimnal liability arising out of offenses
commtted while representing clients, and i ndeed defense counse
conceded at argunent that |awers have no |icense to violate

general ly applicable crimnal laws.'® See United States v.

Cintolo, 818 F.2d 980, 990 (1st Cr. 1987) (“As inportant a role
as defense counsel serve--and we do not mninmze its inportance
one whit--the acceptance of a retainer by a lawer in a crimnal
case cannot becone functionally equivalent to the |awer’s
acceptance of a roving conmssion to flout the crimnal law wth
impunity. A crimnal |awer has no license to act as a | awyer-

crimnal.”); see also Tr. at 29-31. And 8 2339A sets forth with

12 For exanple, lawers can be held crimnally liable for violating the
obstruction-of-justice statute, 18 U. S.C. § 1503, even when engaging in
traditional litigation-related conduct on behalf of their clients, and courts
have specifically rejected challenges that the statute was unconstitutionally
vague as applied to the conduct of |awers. See United States v. Cueto, 151
F.3d 620, 631 (7th Cir. 1998) (“Oherw se | awful conduct, even acts
undertaken by an attorney in the course of representing a client, can
transgress 8§ 1503 if enployed with the corrupt intent to acconplish that
which the statute forbids.... It is undisputed that an attorney nmmy use any

| awful neans to defend his client, and there is no risk of crimnal liability
if those neans enployed by the attorney in his endeavors to represent his
client remain within the scope of [awful conduct.”); United States v.

Cintolo, 818 F.2d 980, 996 (1st Cir. 1987) (“Qur ruling today does not
interfere with legiti mte avenues of advocacy or the ethical conduct of even
t he nost vigorous representation. W do nothing nore than apply a crimna
statute, ained at protecting the sanctuary of justice from nal evol ent

i nfluences, in a sober and inpartial fashion. Shorn of hyperbole, appellant’s
argunent reduces to the thoroughly unsupportable claimthat 8 1503 has two

| evel s of meani ng--one (nmore perm ssive) for attorneys, one (nore stringent)
for other people. W see nothing to reconmend the proposition that attorneys
can be of easier virtue than the rest of society in terns of the crimna
code. As citizens of the Republic equal under law, all nust conply with the
same statute in the sanme manner.”).
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sufficient clarity the conduct it crimnalizes so that ordinary
peopl e--including, as here, crimnal defense | awyers--can

under stand what conduct is prohibited and so that arbitrary and
di scrim natory enforcenent of the statute is not encouraged. A
person of ordinary intelligence can discern that a | awer’s
legitimate representation of a client does not extend to the
poi nt at which the |awer “knowfs] or intend[s] that [material
support or resources] are to be used in preparation for, or in
carrying out, a violation of [specified crines], or in
preparation for, or in carrying out, the conceal nent or an
escape fromthe comm ssion of any such violation.” 18 U.S.C. 8§
2339A(a). It is plain to anyone of ordinary intelligence what
conduct the statute proscribes.

Section 2339A al so passes the second test for vagueness
because i s provi des reasonabl e standards for its enforcenent.
The second requirenment under the void-for-vagueness doctrine is
t hat Congress “establish mninmal guidelines to govern | aw
enforcenment.” Kol ender, 461 U S. at 358 (internal quotation
marks omtted). “Wiere the legislature fails to provide such
m ni mal guidelines, a crimnal statute may permt a standardl ess
sweep that allows policenen, prosecutors, and juries to pursue
t heir personal predilections.” |d. (internal quotation nmarks

and alterations omtted). Nevertheless, “[a]s al ways,
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enforcenent requires the exercise of sonme degree of police
jpudgnent.” Hill, 530 U.S. at 733 (internal quotation marks
omtted). The statute here does not leave it to the arbitrary
whi ns of police, prosecutors, and juries to determ ne who has
violated its commands. The statute |lays out with sufficient
definiteness what is prohibited, and the specific intent that is
requi red, so that enforcenent of the statute is not left to the
arbitrary and discrimnatory choices of | aw enforcenent
officials. Stewart’s notion to dism ss Counts Four and Five as
unconstitutionally vague is therefore denied.
C

Stewart al so contends that 8§ 2339A is vague as applied
because Count Two, which charges a conspiracy to violate 18
U S.C. §8 956, does not satisfy the pleading requirenents of

Russell v. United States, 369 U S. 749 (1962). Stewart contends

that Count Two is defective because it alleges that Sattar,

Shei kh Abdel Rahman, Taha, and ot hers known and unknown
“conspired ... to murder and ki dnap persons in a foreign
country,” without identifying the “persons” or “foreign country”
wWth any specificity. (S1 Ind. § 32.) Stewart argues that
Counts Four and Five should therefore be dism ssed because they
depend on providing Shei kh Abdel Rahman as a co-conspirator in

t he conspiracy charged in Count Two.
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Federal Rule of Crimnal Procedure 7(c)(1) provides that an
indictnment “shall be a plain, concise and definite statenent of
the essential facts constituting the offense charged.”!® “An
indictnment is sufficient when it charges a crinme with sufficient
precision to informthe defendant of the charges he nust neet
and wi th enough detail that he nmay plead double jeopardy in a
future prosecution based on the sanme set of facts.” United

States v. Stavroul akis, 952 F.2d 686, 693 (2d G r. 1992) (citing

Russell, 369 U. S. 749, 763-64 (1962)). Moreover, “‘an
i ndictnment need do little nore than track the | anguage of the

statute charged and state the tinme and place (in approximte

terns) of the alleged crine. Id. (quoting United States v.

Tranmunti, 513 F.2d 1087, 1113 (2d G r. 1975)). The Court of
Appeal s for the Second Circuit has also noted that “‘[a]n

i ndi ctment nust be read to include facts which are necessarily
inmplied by the specific allegations made.”” 1d. (quoting United

States v. Silverman, 430 F.2d 106, 111 (2d CGr. 1970)); see also

Sattar, 272 F. Supp. 2d at 373.

Count Two tracks the | anguage of 18 U. S.C. 8§ 956, which
provi des:

Whoever, within the jurisdiction of the United States,

conspires with one or nore other persons, regardless of
where such ot her person or persons are |located, to commt

13 The Decenmber 2002 Anendments to the Criminal Rules did not change this
| anguage.
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at any place outside the United States an act that woul d
constitute the offense of nmurder, kidnapping, or maimng if
conmmtted in the special maritinme and territorial
jurisdiction of the United States shall, if any of the
conspirators commts an act within the jurisdiction of the
United States to effect any object of the conspiracy, be
puni shed as provided in subsection (a)(2).
18 U S.C. §8 956(a)(1). By tracking the | anguage of § 956, Count
Two satisfies the well -established pleading requirenents in this
Crcuit. The |language of 8§ 956(a) does not require that an
indictnment allege the identities of contenplated victins or the
specific location outside the United States where the

contenpl ated killing, kidnapping, or maimng is to occur. Cf.

United States v. Sal aneh, 152 F. 3d 88, 154 n.16 (noting that, to

prove bonbi ng conspiracy under statutes referring to crinmes

agai nst “any” building, vehicle, or property, CGovernnent was not
required to prove that defendant “agreed to bonb a ‘ popul at ed
structure in an urban area,” because “[n]one of the four
crimnal objectives charged in the indictrment required the
governnent to prove that the defendant was aware of the specific
target of the bonmbing”). Nor are these specific facts an

essential elenment of the crime charged. See United States v.

Wharton, 320 F.3d 526, 537-38 (5th Gr. 2003) (“To obtain a
conviction for conspiracy to kill in a foreign country, the
governnment nust prove that: (1) the defendant agreed with at

| east one person to commit nurder; (2) the defendant willfully
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| oined the agreenent with the intent to further its purpose; (3)
during the existence of the conspiracy, one of the conspirators
commtted at | east one overt act in furtherance of the object of
the conspiracy; and (4) at |east one of the conspirators was
within the jurisdiction of the United States when the agreenent
was made.”). Count Two charges a violation of 8 956 with
sufficient precision to informSattar--the only defendant naned
in Count Two--of the charges he nust neet and to permt himto
i nterpose a plea of double jeopardy if warranted in a future
prosecution. In any event, the Governnent al so represented at
t he argunent of the notions that it does not intend to prove at
trial that there were any specific identifiable victinms of the
conspiracy alleged in Count Two. (Tr. 39.) The defendants’
requests for bills of particulars are di scussed bel ow.
D

Stewart al so contends that Counts Four and Five should be
di sm ssed on the grounds that 8 2339A is unconstitutionally
overbroad. Under the First Anendment doctrine of overbreadth, a
statute is invalid when it brings within its scope--and thus
threatens to chill--conduct protected by the First Amendnent.

See Virginia v. Hiocks, 123 S. C. 2191, 2196 (2003). As the

Court explained in rejecting the defendants’ previous chall enge



to /18 U S.C. 8§ 2339B on overbreadth grounds, the Suprene Court

has instructed that:

facial overbreadth adjudication is an exception to our
traditional rules of practice and [ ] its function, a
limted one at the outset, attenuates as the otherw se
unprot ected behavior that it forbids the State to sanction
nmoves from ‘ pure speech’ toward conduct and that conduct--
even if expressive--falls within the scope of otherw se
valid crimnal laws that reflect legitimate state interests
i n mai ntai ning conprehensi ve controls over harnful,
constitutionally unprotected conduct.

Broadrick v. Cklahoma, 413 U. S. 601, 615 (1973). Therefore,

“particularly where conduct and not nerely speech is involved,
we believe that the overbreadth of a statute must not only be
real, but substantial as well, judged in relation to the
statute’s plainly legitimte sweep.” 1d. The Suprene Court has
recently reaffirmed this principle and expl ai ned that because
“there are substantial social costs created by the overbreadth
doctrine when it blocks application of a law to constitutionally
unprot ected speech, or especially to constitutionally
unprotected conduct.... we have insisted that a law s
application to protected speech be ‘substantial,’” not only in an
absol ute sense, but also relative to the scope of the law s
plainly legitimate applications.” Hcks, 123 S. C. at 2197
(emphasis in original) (quoting Broadrick, 413 U S. at 615).
Therefore, 8 2339A is invalid under the overbreadth doctrine

only if the statute, “taken as a whole, is substantially
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overbroad judged in relation to its plainly legitimte sweep.”
fd.at 2198 (enphasis in original).

Section 2339A prohibits the provision of material support
or resources knowi ng or intending that they are to be used in
preparation for, or in carrying out, a violation of certain
enunerated federal crines. See 18 U . S.C. 8§ 2339A. On its face,
8 2339A is a legitimate exerci se of Congress’ power to enact
crimnal laws that reflect “legitimte state interests in
mai nt ai ni ng conpr ehensi ve controls over harnful
constitutionally unprotected conduct.” Broadrick, 413 U S. at
615. In order to prevail on her overbreadth claim Stewart
bears the burden of denopbnstrating, “fromthe text of [the | aw]
and from actual fact, that substantial overbreadth exists.”
Hicks, 123 S. C. at 2198 (internal quotation marks and
punctuation omtted) (alteration in original). |In this case,
Stewart has not denonstrated that 8§ 2339A, on its face or in
actual fact, prohibits any constitutionally protected
expression, nuch |less that any possible overbreadth is
“substantial” when judged in relation to the statute’s plainly
legitimate sweep. The notion to dism ss on overbreadth grounds

is therefore denied.



E
Stewart al so contends that Counts Four and Five nust be
di sm ssed because they inperm ssibly charge a double, or even
triple, inchoate offense. An “inchoate offense” is a step
toward the comm ssion of another crinme, the step itself being

4

serious enough to merit punishment.'* Black’s Law Dictionary

1108 (7th ed. 1999). Stewart contends that Count Four charges,
at best, a “conspiracy to conspire,” and, at worst, a

"15  gStewart contends t hat

“conspiracy to facilitate to conspire.
Count Four essentially charges Stewart and Yousry with
conspiring to facilitate the conspiracy in Count Two, a
conspiracy in which they are not alleged to have parti ci pat ed.
Stewart does not cite any cases that support her readi ng of
Count Four, or that provide any basis for her theory to dism ss

a count that otherw se charges a violation of a federal crim nal

stat ute.'®

4 Vhile the three inchoate offenses are described as attenpt, conspiracy, and
solicitation, the description has been criticized because the word “i nchoate”
descri bes sonmething unconpleted, while it is the ultinate crinme that nmay be

i nchoate rather than the prelimnary crine. See Black’'s Law Dictionary 1108-
09 (7th ed. 1999).

15 Stewart contends that Count Five is also inpernissibly inchoate because it
charges preparation to conspire and preparing to conceal a conspiracy.
(Stewart Mem at 53.) This reading of Count Five is sinply wong. Count
Five charges a substantive violation of 18 U S.C. §8 2339A and is not an

i nchoat e of fense.

16 Stewart relies on an excerpt froma footnote in United States v. Meacham
626 F.2d 503 (5th Cir. 1980), in which the Court of Appeals for the Fifth

Circuit derided in dicta the possibility of criminal liability for an
“attenpt to conspire.” Id. at 509 n.7. This case provides no support for
Stewart’s argunent. Count Four does not charge an “attenpt to conspire.” As
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Stewart’s argunent distorts the charge made in Count Four
Count Four charges a conspiracy, in violation of 18 U . S.C. 8§
371, to violate 18 U S.C. 8§ 2339A, not a double or triple
i nchoate offense. The object of the conspiracy alleged in Count
Four is a violation of 8§ 2339A, not the comm ssion of another
i nchoate of fense. Count Four charges that Stewart and Yousry
conspired to violate 8 2339A by providi ng Shei kh Abdel Rahman as
“personnel” to the conspiracy alleged in Count Two, and by
conceal ing the fact that Shei kh Abdel Rahman was a nenber of the
Count Two conspiracy. Stewart and Yousry are not charged with
havi ng been co-conspirators in the Count Two conspiracy.

The fact that Stewart and Yousry are alleged in Count Four
to have conspired to provide material support to a conspiracy to
violate 18 U S.C. 8§ 956 does not make Count Four a double
i nchoate of fense. As explained above, 18 U S.C. 8§ 2339A, which
proscri bes the provision of material support to, anmong ot her
things, a conspiracy to violate 18 U.S.C. 8§ 956, is not
i nperm ssi bly vague. The fact that another conspiracy is
involved in the proof of Count Four does not provide any basis

to dismss Count Four. See United States v. Ruggiero, 726 F.2d

913, 923 (2d G r. 1984) (R CO conspiracy under 18 U S.C. §

1962(d) supported by predicate acts of racketeering activity

explained nore fully in the text, Count Four charges a conspiracy, in
violation of 18 U.S.C. § 371, to commit a violation of 18 U S.C. § 2339A
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that tn thenselves are conspiracies is perm ssible). Section
2339A/ provi des reasonabl e notice of the conduct it proscribes; a
conspiracy to commt a substantive violation of that statute is
not inperm ssibly inchoate. Stewart’s notion to dismss Counts
Four and Five as inpermssible double, or triple, inchoate
of fenses is denied.
=

Stewart al so noves to dism ss Counts Four and Five as
mul ti plicitous. The argunment has no nerit. Count Four charges
Stewart and Yousry with conspiring, in violation of 18 U S.C. §
371, to provide and conceal material support in violation of 18
U S.C. 8 2339A, and Count Five charges Stewart and Yousry with
t he substantive offense of providing and concealing materia
support in violation of 18 U S.C. 8§ 2339A. It is well
established that a conspiracy and the substantive offense are
separate crines that may be charged separately. See, e.qg.,

Pereira v. United States, 347 U S. 1, 11 (1954) (“[T]he

commi ssion of a substantive offense and a conspiracy to conmt
it are separate and distinct crines, and a plea of double
jeopardy is no defense to a conviction for both.”). Stewart’s

notion to dismss on these grounds is denied.



G

Stewart al so noves to dism ss Count Four on the grounds
that it either violates the Ex Post Facto C ause or charges an
of fense that did not exist throughout the period of the charged
conspiracy. Stewart contends that by adding a conspiracy
provision to 18 U S.C. 8§ 2339A for the first tine in Cctober
2001, Congress created conspiracy liability where none had
exi sted before, and that Count Four therefore fails on ex post
facto grounds. She contends in the alternative that if Congress
i ntended to supplant the conspiracy liability in 18 U S.C. § 371
wth that in 8§ 2339A, then §8 371 was not in effect during
several nonths of the charged conspiracy, which allegedly
continued through in or about April 2002. These argunents have
no nerit. Count Four charges Stewart with violating 18 U S.C. §
371 by conspiring to violate 18 U . S.C. § 2339A. Section 371 was
i n exi stence throughout the period of the charged conspiracy, so
there is no ex post facto violation. There is no indication
t hat when Congress added the conspiracy provision to 8§ 2339A,
whi ch carries nore severe penalties than § 371 and whi ch does
not have 8 371's overt act requirenment, Congress intended to
repeal 8§ 371, and such a repeal will not be inplied. See

Blunenthal v. United States, 332 U S. 539, 560 n.18 (1948)

(rejecting argunent that conspiracy provision added to a new
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crimunal statute had inpliedly repealed 8 37, the general
conspiracy provision that was the predecessor to 8 371, in part
because, as here, “[c]onviction under the general conspiracy
statute requires nore than nere agreenent, nanely, the
comm ssion of an overt act”). Stewart’s notion to dism ss Count
Four on these grounds is deni ed.
11

Stewart noves to dism ss Counts One and Four as
multiplicitous. She contends that the two conspiraci es charged
in Counts One and Four are in fact a single conspiracy that is
i nperm ssibly charged as separate offenses.

“An indictnment is multiplicitous when it charges a single
of fense as an offense nultiple tines, in separate counts, when,
inlaw and fact, only one crime has been coomitted.” United

States v. Chacko, 169 F.3d 140, 145 (2d Gr. 1999); see also

United States v. Holnes, 44 F.3d 1150, 1153-54 (2d Cr. 1995).

Mul tiplicitous indictnents violate the Doubl e Jeopardy O ause of
the Fifth Anendnent because they subject a person to puni shnent

for a single crine nore than once. United States v. Dixon, 509

U S 688, 696 (1993); Chacko, 169 F.3d at 145. The offense in a
charge of conspiracy is “the agreenent or confederation of the

conspirators to conmt one or nore unlawful acts.” Bravermn v.

United States, 317 U. S. 49, 53 (1942). Therefore, “[a] single
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agreenent to commt several crines constitutes one conspiracy,”
but “nultiple agreenments to commt separate crines constitute

multiple conspiracies.” United States v. Broce, 488 U S. 563,

570-71 (1989). In determ ning whether a defendant engaged in a
single conspiracy or nultiple conspiracies, the focus nust be
“on what agreenent, if any, the jury could reasonably have found

to exist vis-a-vis each defendant.” United States v. Johansen,

56 F.3d 347, 351 (2d Cir. 1995). The Court of Appeals has
directed that, in determ ning whether two conspiracies anmount to
the “same offense,” a variety of factors should be consi dered,
including the crimnal offenses charged, the overlap of
participants, the overlap of tinme, simlarity of operation, the
exi stence of comon overt acts, the geographic scope of the

al | eged conspiracies or |ocation where overt acts occurred,
common obj ectives, and the degree of interdependence between

al l eged distinct conspiracies. United States v. Macchia, 35

F.3d 662, 667 (2d Gr. 1994) (citing United States v. Korfant,

771 F.2d 660, 662 (2d Cir. 1985).

The conspiracies in Counts One and Four are both alleged to
have viol ated the general federal conspiracy statute, 18 U S. C
8§ 371 (1988), which provides in pertinent part:

If two or nore persons conspire either to commt any

of fense agai nst the United States, or to defraud the United
States, or any agency thereof in any manner or for any
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purpose, and one or nore of such persons do any act to

ef fect the object of the conspiracy, each shall be [guilty

of a crine].
18 U.S.C. 8 371. Section 371 “prohibits two distinct types of
conspiracies; conspiracies to defraud the United States and
conspiracies to commt an offense against the United States.
Wil e the offense clause governs a conspiracy to commt a
specific offense, defined el sewhere in the federal crim nal
code, the defraud clause is broader and covers agreenments to

interfere with or to obstruct governnent’s |awful functions.”

United States v. Bilzerian, 926 F.2d 1285, 1301 (2d Cr. 1991);

see also United States v. Nersesian, 824 F.2d 1294, 1313 (2d

Cir. 1987).

Counts One and Four each charge a separate conspiracy under
t he defraud clause and the of fense clause of 8§ 371,
respectively. Count One charges that, fromin or about June
1997 through in or about April 2002, defendants Stewart, Sattar,
and Yousry, together w th Shei kh Abdel Rahman, Taha, and ot hers,
conspired to defraud the United States by obstructing the
adm ni stration and enforcenent of the SAMs i nposed on Shei kh
Abdel Rahman, in violation of 8§ 371. Count Four charges that,
fromin or about Septenber 1999 through in or about April 2002,
Stewart, Yousry, and others conspired to conmt a violation of

18 U.S.C. 8§ 2339A by providing material support to the
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consptracy alleged in Count Two, in violation of 18 U S.C. 8§
SYE=

The conspiracies charged in Counts One and Four are not
mul tiplicitous on the face of those counts. They require proof
of separate el enents, because as expl ai ned above, § 371

proscribes two distinct types of conspiracies. See Bilzerian,

926 F.2d at 1301-02 (uphol ding conviction of defendant on two
conspiracy charges under defraud cl ause and of fense cl ause of §
371). Moreover, the conspiracies in Counts One and Four all ege
separate agreenents, with different objectives, starting points,
and conbi nations of conspirators. The conspiracy charged in
Count One is alleged to have begun in or about June 1997 with

t he objective of defrauding the United States by interfering
with the adm nistration and enforcenent of the SAMs, and its

al | eged nenbers included Sattar, Stewart, Yousry, Shei kh Abdel
Rahman, Taha, and others. The conspiracy charged in Count Four
is alleged to have begun in or about Septenber 1999 with the
obj ective of providing material support and resources, and
conceal ing the nature, source, and |ocation of such materia
support and resources, knowing that it was to be used in
preparation for, or in carrying out, the violation of 18 U S.C
8 956 charged in Count Two. While there is sone overlap of the

al l eged overt acts done in furtherance of the two all eged
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consptracies, the proof of the two conspiracies would not
necessarily be co-extensive. It would be possible, for exanple,
for a reasonable jury to find a violation of Count One w thout

finding a violation of Count Four. See Macchia, 35 F.3d at 668

(noting, in context of successive prosecutions, that while “[a]t
a certain level of generality ... [two conspiracies mght]
overlap with respect to a nunber of characteristics, including
time frame, geographic |ocale, participants, and crimna
objective,” there mght still exist “sufficient distinctions
bet ween the schemes charged” that they do not constitute a
singl e offense).

Because Counts One and Four facially charge two separate
conspiracies, Stewart’s notion to dism ss these counts as
mul tiplicitous is denied without prejudice to renewal at the

cl ose of the evidence. See United States v. Bin Laden, 91 F.

Supp. 2d 600, 614 n.26 (S.D.N. Y. 2000) (“In sone cases, whether
an aggregate of acts constitute a single course of conduct and
therefore a single offense, or nore than one, may not be capable
of ascertainnent merely fromthe bare allegations of an
informati on and nmay have to await the trial of the facts.”

(internal quotation marks omtted)).



IV

As she did in challenging several of the charges in the
original indictnment, Stewart contends that sone of the current
charges agai nst her--specifically, Counts One, Six, and Seven of
the S1 Indictment--should be dism ssed based on the
unconstitutionality of the SAMs or the attorney affirmation
requirement. Count One is simlar to Count Four of the original
i ndi ctment and charges a schene to defraud the United States, in
violation of 18 U S.C. 8 371, by obstructing the adm nistration
and enforcenent of the SAMs inposed on Shei kh Abdel Rahman.
Count Six is the same as Count Five in the original indictnment
and charges a violation of 18 U S.C. § 1001 in connection with
Stewart’s submi ssion of the allegedly false May 2000 attorney
affirmation in which she agreed to abide by the SAMs. The Sl
| ndi ct rent adds Count Seven, which charges another violation of
18 U.S.C. 8 1001 in connection with Stewart’s subm ssi on of
anot her allegedly false attorney affirmation in May 2001.

In denying Stewart’s previous notion to disnss the
original indictnment on these grounds, the Court held that, under

Dennis v. United States, 384 U. S. 855 (1966) and its progeny,

“Stewart cannot defeat the charges against her by attacking the
legality or constitutionality of the statute or requirenent that

pronpted her alleged deceit.” Sattar, 272 F. Supp. 2d at 370.
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As 'tthe Suprene Court explained in Bryson v. United States, 396

U. S 64 (1969):
After Dennis it cannot be thought that as a general
principle of our law a citizen has a privilege to answer
fraudul ently a question that the Government shoul d not have
asked. Qur legal system provides nethods for chall engi ng
the Governnment’s right to ask questions--lying is not one
of them A citizen may decline to answer the question, or
answer it honestly, but he cannot with inpunity know ngly
and wilfully answer with a fal sehood.
ld. at 72 (footnote omtted). Nothing about the charges in the
S1 Indictnent change the Court’s previous conclusion that Dennis
and its progeny foreclose Stewart’s attenpt to chall enge the
validity and constitutionality of the SAMs and attorney
af firmations.
Stewart contends that the Dennis |ine of cases does not
apply to lawers. To support this contention, Stewart cites
several cases in which |lawers were permtted to chall enge the

validity of local court rules that the |awers had all egedly

violated. See Inre diver, 452 F.2d 111 (7th Gr. 1971);

Ganble v. Pope & Talbot, Inc. v. Jarka Corp., 307 F.2d 729 (3d

Cr. 1962), overruled by, Eash v. Riggins Trucking Inc., 757

F.3d 557 (3d Cir. 1985); In re Mrrissey, 996 F. Supp. 530 (E.D

Va. 1998). Stewart contends that she stands in the sane
position as the lawers in those cases, because the attorney

affirmations, she clainms, are anal ogous to court rules governing



at torney conduct. She maintains that, in accordance with these
cases’/'she should be permtted, as a defense, to challenge the
validity and constitutionality of the SAMs and the attorney
affirmations as well as the regul ations under which they were
promul gat ed.

The cases that Stewart cites do not support her argunent.
The cases do not carve out a “lawyer’s exception” to the Dennis
line of cases. |In fact, the cases do not inplicate or even
di scuss Dennis. Rather, they discuss other grounds on which the
| awyers m ght have been foreclosed fromchallenging the validity

of the court rules they had allegedly violated. See d.iver, 452

F.2d at 113 (holding that collateral bar rule of Wal ker v.

Bi rm ngham 388 U.S. 307 (1967), that applies to injunctions

does not apply to challenges of local court rules); Mrrissey,
996 F. Supp. at 535-36 (holding that attorney had not waived
right to challenge constitutionality of |ocal court rule when he
agreed to abide by rule upon adm ssion to practice before
court). The lawyers in those cases were not charged with having
conspired to defraud the Government or with giving fal se
statenments to the Governnent, and thus the cases did not
confront the issue that arises under Dennis and its progeny. In
this case, Stewart is alleged to have conspired to defraud the

Government and with having submtted know ngly fal se
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af firpetions stating that she woul d abi de by the SAMs i nposed on
Sheirkh Abdel Rahman. That all eged conduct brings her within the
anbit of Dennis and forecloses any attack, as part of her
defense, on the validity and constitutionality of the SAMs or

the attorney affirmations. See Sattar, 272 F. Supp. 2d at 372-

73. There is no | awyer exception to Dennis and no basis to
create one. There is no reason that |awers should be given
nore rights to challenge their prosecutions for alleged deceit
agai nst the CGovernnent than those afforded to all other

def endants charged with simlar crines.

Stewart also clains that she was openly defying the
requirements in order to test their validity. This argunent is
W thout merit, and as the Court observed in deciding the notions
directed at the original indictnment, Stewart had anple
opportunities to challenge the SAMs and the attorney

affirmations within the | egal system See Sattar, 272 F. Supp.

2d at 372.
Stewart’s notions to dism ss Counts One, Six, and Seven are

deni ed. 1’

17 Stewart al so contends that Count One should be dism ssed because it fails
to state an offense. This follows, she argues, fromthe fact that Count One
“relies on” her signing of the attorney affirmations, even though “there is
no provision in the regulatory schenme for such affirmations.” (Stewart Mem
at 58.) To the extent this argunent is not foreclosed by Dennis and its
progeny, it is without nmerit. Count One charges a conspiracy to defraud the
United States, and nore particularly to obstruct the legitimte functions of
the Departnent of Justice and the Bureau of Prisons in the admnistration and
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Sattar contends that Count Two inproperly joins two or nore
di stinct offenses and noves to dism ss that count as
duplicitous. He maintains that Count Two charges at |east six
di stinct conspiracies.

“An indictnent is inpermssibly duplicitous where: (1) it
conbines two or nore distinct crines into one count in
contravention of Fed. R Crim P. 8(a)’s requirenment that there
be a separate count for each offense, and (2) the defendant is

prejudi ced thereby.” United States v. Sturdivant, 244 F. 3d 71

75 (2d Gr. 2001) (internal citation omtted); see also United

States v. Margiotta, 646 F.2d 729, 733 (2d G r. 1981); Sattar,

272 F. Supp. 2d at 381. Count Two al |l eges that defendant
Sattar, Shei kh Abdel Rahman, and Taha, together with others
known and unknown, “unlawfully, willfully, and know ngly

conbi ned, conspired, confederated, and agreed together and with

enforcenent of the SAMs inposed on Shei kh Abdel Rahman. Stewart’s signing of
the affirmations is sinply not an el enent of the offense charged in Count
One. Therefore, Stewart’s notion to dism ss Count One on the grounds that it
does not state an offense is denied.

Stewart al so argues that Count One should be disnissed because it is
i mperm ssibly vague “and thus violates her Fifth Amendnment right to be tried
only on charges returned by a grand jury and not on charges | ater determ ned
by the governnent to be used as grounds for trial and conviction.” (Stewart
Mem at 60.) The argunent is without nerit. “What is required is only that
an indictnent charging a defraud cl ause conspiracy set forth with precision
the essential nature of the alleged fraud.” United States v. Hel nsl ey, 941
F.2d 71, 90-91 (2d Cir. 1991) (internal quotation marks and citation
omtted). Count One satisfies this requirenent because it charges a
conspiracy to defraud the United States by obstructing the adm nistration and
enforcenent of the SAMs inposed on Shei kh Abdel Rahman. Stewart’s notion to
di smi ss Count One on these grounds is denied.
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each ot her to murder and kidnap persons in a foreign country.”
(Si1nd. § 32.) Count Two thus alleges a single conspiracy.
Mor eover, “[w hether the Governnent has proven the existence of
t he conspiracy charged in the indictnment and each defendant’s
menbership in it, or instead, has proven several independent
conspiracies is a question for a properly instructed jury.”

United States v. Trippe, 171 F. Supp. 2d 230, 238 (S.D.N.Y.

2001) (quoting United States v. Johansen, 56 F.3d 347, 350 (2d

Cir. 1995)); see also Sattar, 272 F. Supp. 2d at 381-82. The

nmotion to dismss Count Two as duplicitous is therefore denied.
Vi

Stewart and Sattar nove to dismss several counts in the S1
I ndi ctment on the grounds that the charges are the product of
vi ndi ctive prosecution. Stewart noves to dismss Counts Four,
Five, and Seven, and Sattar noves to dism ss Count Two. They
contend, anong other things, that the new charges “up the ante”
by exposing themto greater potential sentences, that the
charges coul d have been brought in the original indictnment but
were not, and that the charges were initiated to punish the
def endants for successfully challenging the charges under 18
US. C 8§ 2339B in the original indictnent.

The Attorney CGeneral and the United States Attorneys retain

broad di scretion to enforce federal crimnal |laws. United
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States v. Arnstrong, 517 U. S. 456, 464 (1996). Their

prosecutorial decisions are supported by a presunption of

regul arity, and, absent clear evidence to the contrary, courts
presune that the prosecutorial decisions are proper. 1d.
However, the decision to prosecute violates due process when the
prosecution is brought in retaliation for the defendant’s

exercise of legal rights. See Bordenkircher v. Hayes, 434 U S

357, 363 (1978); Blackledge v. Perry, 417 U S. 21, 27 (1974);

United States v. Wiite, 972 F.2d 16, 19 (2d Cr. 1992).

“Accordingly, an indictnent will be dismssed if there is a
finding of actual vindictiveness, or if there is a presunption
of vindictiveness that has not been rebutted by objective

evidence justifying the prosecutor’s action.” United States v.

Johnson, 171 F.3d 139, 140 (2d Cr. 1999) (per curian).

To avoi d even the appearance of vindictiveness in
prosecutorial decisions, a rebuttable presunption of
vi ndi ctiveness arises when the circunstances of a case create a

“realistic likelihood” of vindictiveness. United States v.

King, 126 F.3d 394, 397 (2d CGr. 1997); Johnson, 171 F.3d at
141. The court nust examne the “totality of the objective
circunstances” to determne whether it is likely that the
supersedi ng i ndictnment was sought in retaliation for the

def endant’ s exercise of his legal rights. King, 126 F.3d at
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398.0 . For a presunption of vindictiveness to arise, however, the
cirecunstances nmust present a realistic Iikelihood of
vi ndi ctiveness that would be “applicable in all cases.” United

States v. Goodwin, 457 U. S. 368, 381 (1982); United States V.

Sanders, 211 F.3d 711, 717 (2d Cir. 2000). The Court of Appeals
for the Second Circuit “has consistently adhered to the
principle that the presunption of prosecutorial vindictiveness

does not exist in a pretrial setting,” Paradise v. CCl Warden,

136 F.3d 331, 335 (2d Gr. 1998); Wite, 972 F.2d at 19,

al t hough sonetines the Court of Appeals has described this
principle as “[a] presunption of vindictiveness generally does
not arise in a pretrial setting.” Sanders, 211 F.3d at 717;

United States v. Koh, 199 F.3d 632, 639 (2d G r. 1999).

This case is, of course, still in a pretrial setting, and a
presunption of vindictiveness should not arise. Nonetheless,
even considering the totality of the objective circunstances of
the case, there is no realistic |likelihood of vindictiveness on
the part of the prosecutors, and thus no presunption of
vindi ctiveness arises. Both Stewart and Sattar contend that the
presunption of vindictiveness should apply because the
Governnent al | egedly brought new charges against themin the S1
I ndi ctnent as a penalty for having successfully chall enged

certain charges in the original indictment. However, the
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Supriene Court has explained that defendants routinely file
pretrial notions to challenge, anong other things, “the
sufficiency and formof an indictnent,” and that “[i]t is
unrealistic to assune that a prosecutor’s probable response to
such notions is to seek to penalize and to deter.” Goodw n, 457
U S. at 381. A defendant’s invocation of procedural rights, as
wel |l as a prosecutor’s broad discretion to determ ne the proper
extent of a prosecution, are each “an integral part of the
adversary process in which our crimnal justice system
operates.” 1d. at 381. A presunption of vindictiveness does
not arise where, as here, the defendants “invoke procedural
rights that inevitably inpose sone ‘burden’ on the prosecutor,”
and where the prosecutors continue, in response to that burden,
to exercise their broad discretion to “determ ne the extent of
the societal interest in prosecution.” Id. at 381-82.

The defendants al so contend that the presunption of
vi ndi ctiveness should arise because the new charges coul d have
been brought in the original indictment. The Court of Appeals
has al ready rejected this argunent, because to permt the
presunption to arise in such circunstances “woul d encour age
prosecutors to overcharge defendants, by charging both a greater
nunber of crines and the nost severe crines supported by the

evidence[,] ... aresult we do not wish to pronote.” Paradise

- 68 -



186 F.3d at 336 (internal quotation marks and citation omtted).
Simlarly, the Supreme Court in Goodwin noted that “[t]o presune
that every case is conplete at the tine an initial charge is
filed ... is to presune that every prosecutor is infallible--an
assunption that would ignore the practical restraints inposed by
often limted prosecutorial resources.” Goodwi n, 457 U. S. at
382 n.14. Therefore, “the validity of a pretrial charging
deci si on must be nmeasured agai nst the broad discretion held by
the prosecutor to select the charges against the accused.”

Par adi se, 136 F.3d at 336 (internal quotation marks and citation
omtted).

The Court of Appeals has al so rejected the defendants’
argunment that by “upping the ante” in terns of the defendants’
potential sentences, new charges raise a presunption of
vi ndi ctiveness. In Paradise, the Court of Appeals concl uded
that the presunption of vindictiveness did not arise where
prosecutors charged the defendant with a capital offense
following his successful notion to dism ss a non-capital offense

on statute of limtations grounds. See Paradise, 136 F.3d at

336. As the Court of Appeals noted, the “punitive notivation”
underlying a prosecutorial decision does not represent a
constitution violation where the decision is made “to puni sh not

for the right exercised, but for the crine commtted.” 1d.
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Because the totality of the objective circunstances in this case
do-not present a realistic |likelihood of vindictiveness, the
presunption of vindictiveness does not arise, and the burden
does not shift to the Governnment to justify its prosecutoria
deci si ons.

Sattar’s reliance on Lane v. Lord, 815 F.2d 876 (2d GCir.

1987), is msplaced. Lane addressed the “narrow issue” of

whet her a presunption of vindictiveness arises where, follow ng
a mstrial, a prosecutor files a superseding indictnent that
adds a crimnal charge that does not expose the defendant to a
hi gher maxi num crim nal penalty. Lane, 815 F.2d at 877. The
Court of Appeals noted that in simlar cases it had “proceeded
with caution” in devising rules governing the presunption of
vindi ctiveness in the context of a mstrial, because that
setting “falls in between the Suprene Court’s pretrial/post-
conviction dichotony.” 1d. at 878. The Court of Appeals held
that no presunption would arise under the facts presented in
Lane, because “[a]t least in the mstrial context, we believe
that a threat of greater punishnent is required to justify a
‘realistic’ apprehension of retaliatory notive on the part of

t he prosecution.” I1d. at 879. Lane thus stands for the
proposition that in order for a presunption of vindictiveness to

arise followwng a mstrial, it is “required”’--but not
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necessarily sufficient--that the superseding indictnent increase
the potential punishnment faced by the defendant. VWhile in this
case the potential punishnent faced by defendant Sattar has

i ncreased under the S1 Indictnent, the case is not in the
mstrial setting. This case plainly falls on the “pretrial”
side of the dichotony noted in Lane. Nor is there any reason to
treat this case’s current setting as akin to the mstrial
context, given the Suprene Court’s observations in Goodw n that
chal l enges to the sufficiency of indictnments are expected as a
matter of course in the pretrial setting, and given the Court of
Appeal s’ explicit hesitation in Lane to apply the “inflexible”
presunption of vindictiveness even in a mstrial context. This
case is still in a pretrial setting, and considering the

i ncreased burden of proof that the Governnent will face at
trial, anong other factors, the fact that the Sl Indictnent
exposes Sattar to a potentially higher sentence does not, under
the totality of the objective circunstances in this case,

present a realistic |likelihood of vindictiveness.

Therefore, to succeed on the notions to dism ss on the
grounds of vindictiveness, the defendants nust establish the
actual vindictiveness of the prosecutors. To establish a
prosecutor’s actual vindictiveness, a defendant nust “prove

objectively that the prosecutor’s charging decision was a direct

- 71 -



and ‘unjustifiable penalty that resulted solely fromthe
defendant’ s exercise of a protected right.” Sanders, 211 F.3d

at 716-17; see also Goodwin, 457 U. S. at 384 (proving actua

vi ndi ctiveness requires that defendant “prove objectively that
the prosecutor’s chargi ng decision was notivated by a desire to
puni sh him for doing sonething that the law plainly allowed him
to do”). In other words, a defendant nust show that “(1) the
prosecut or harbored genui ne ani nus toward the defendant, or was
prevail ed upon to bring the charges by another wi th ani nus such
that the prosecutor could be considered a ‘stal king horse,’” and
(2) [the defendant] woul d not have been prosecuted except for
the aninus.” Koh, 199 F.3d at 640 (internal quotation marks and
citation omtted). “A finding of actual vindictiveness requires
‘“direct’ evidence, such as evidence of a statenent by the
prosecutor, which is available “only in a rare case.’” Johnson,
171 F.3d at 140-41 (quoting Goodwi n, 457 U. S. at 380-81 & nn.12-
13).

The def endants have not shown any evi dence of actual
vi ndi ctiveness on the part of the prosecutors in this case. The
def endants contend that the actual vindictiveness of the
prosecutors is shown by the fact that the prosecutors could have
brought these charges originally but did not do so, that the new

charges increase the potential sentences faced by the
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defendants, and that they were brought only to penalize the
defendants’ partially successful challenge to the origina

i ndi ctment . ®  As expl ai ned above, these circunstances do not
even present a realistic |Iikelihood of vindictiveness, nuch | ess
di rect evidence of actual vindictiveness. As the Court of
Appeal s has expl ained, “[t]he original counts of an indictnent
are not unalterably set in concrete,” and “[t]here is nothing

vi ndi ctive about the fact that [the Governnent] substituted a

proper felony count for one selected in error.” United States

v. Eichman, 957 F.2d 45, 47 (2d Gr. 1992). Indeed, as the

di scussion of the notion to dismss Counts Four and Five

i ndi cates, some of the new charges in this case responded
directly to the reasons that the Court had found Counts One and
Two of the original indictnent to be unconstitutionally vague as
applied. Rather than evidencing actual vindictiveness, the S1

I ndi ctment reflected prosecutorial decisions, Iike those in

Par adi se and Ei chman, to bring charges that allegedly charged
proper crines. And, as a result of the defendants’ origina

notions to dism ss and the prosecutors’ subsequent decisions to

18 pefendant Stewart also contends that the prosecutors’ vindictiveness is
established by the fact that the reputation of the United States Attorney’'s
Office is onthe line in this case and that the prosecutors allegedly failed
to convince the Solicitor General to seek an appeal of the Court’s disni ssal
of the original charges under 18 U S.C. § 2339B. This is sheer specul ation
t hat does not present either a realistic |ikelihood of vindictiveness or

di rect evidence of actual vindictiveness.
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bring revised charges, the elenents of sonme of the offenses that
the Governnment will be required to prove at trial now include a
hei ghtened scienter requirenment. There is no evidence at al
that the prosecutors’ decision to seek the S1 Indictnment was
nmotivated in the slightest by vindictiveness.

In the alternative, Stewart and Sattar seek discovery or an
evidentiary hearing on their clains of vindictive prosecution.
To obtain discovery on a claimof vindictive prosecution, a
def endant nust provide “sone evidence tending to show the
exi stence of the essential elenents of the defense.” Sanders,
211 F.3d at 717. This standard is “rigorous” and is “a
significant barrier to the litigation of insubstantial clains.”
Id. (internal quotation marks and citation omtted). The
def endants have submtted no evidence that tends to show t he
exi stence of a vindictive prosecution claim and they are not
entitled to discovery. For the same reason, the defendants are
not entitled to an evidentiary hearing, because they have
“placed no controlling facts in dispute to warrant a hearing.”
White, 719 F.2d at 20.

Stewart’s notion to dismss Counts Four, Five, and Seven,
and Sattar’s notion to dismss Count Two, on the grounds of
vi ndi ctive prosecution are denied. Their notions for discovery

and an evidentiary hearing are al so deni ed.
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VI |

Def endant Stewart noves to disqualify Assistant United
States Attorneys Christopher J. Mrvillo and Robin L. Baker on
the grounds that they allegedly ought to be wi tnesses. Stewart
contends that the Government has taken different, and
contradictory, views of the facts of this case in the original
i ndictment and the S1 Indictnent, and that AUSA Mrvillo and
AUSA Baker ought to be called as witnesses to explain the
Governnment’s allegedly shifting and contradictory view of the
facts. Stewart maintains that the Government’s initial
all egations in the original indictnent that she provided herself
as “personnel” to the Islamc Goup, in violation of 18 U S.C. 8§
2339B, is factually inconsistent wth the Governnent’s present
al | egations that she conspired to provide and provi ded Shei kh
Abdel Rahman as “personnel” to the Count Two conspiracy, in
violation of 18 U . S.C. § 2339A and 18 U. S.C. § 371. Stewart
notes that the Governnent previously acknowl edged that its
statenents in court and in its briefs could be taken as the

equi valent of a bill of particulars. See Sattar, 272 F. Supp.

2d at 361 (“The Governnent has painted a picture in the
I ndi ctnent, at oral argument, and in its briefs, which the
Governnment has said can be taken as a bill of particulars, of a

comuni cations pipeline staffed by the defendants that enabl ed
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Shei'kh Abdel Rahman and other |G | eaders around the world to
conmuni cate with one another.”)

“A defendant who wi shes to call a prosecutor as a wtness
nmust denonstrate a conpelling and legitimte reason to do so.”

United States v. Regan, 103 F.3d 1072, 1083 (2d Cr. 1997)

(citing United States v. Schwartzbaum 527 F.2d 249, 253 (2d

Cr. 1975)). To support her argunent that AUSA Morvillo and
AUSA Baker ought to be called as w tnesses, Stewart relies on

United States v. MKeon, 738 F.2d 26 (2d Cr. 1984), where the

Court of Appeals affirmed the district court’s finding that a
defense attorney’s statenent of fact in a jury argunent in a
prior trial of the same case was adm ssi bl e agai nst the
defendant at a later trial where the defense asserted an

i nconsi stent position. See id. at 33-34. The Court of Appeals
also affirmed the district court’s conclusion that this finding
required that the defense attorney be disqualified as the

defendant’s trial counsel. See id. 35. In United States v. GAF

Corp., 928 F.2d 1253 (2d Gir. 1991), the Court of Appeals,

relying in large part on McKeon, held that the Governnent’s

prior bill of particulars in the case, which was inconsistent
with the Governnent’s anended bill of particulars in a later
trial of the sane case, could be admtted into evidence. Id. at

1262. The Court of Appeals observed that “if the governnent
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chooses to change its strategy at successive trials, and
contradict its previous theories of the case and version of the
historical facts, the jury is entitled to be aware of what the
governnment has previously clained, and accord what ever weight it
deens appropriate to such information.” 1d. The Court of
Appeal s in GAF Corp. did not address the issue of
di squalification, because the sole question before it was
whet her the prior bill of particulars was adnissible into
evi dence.

These cases do not support Stewart’s notion to disqualify
AUSAs Morvill o and Baker. The cases concern a party’s
i nconsi stent factual contentions in a case and whether a party’s
earlier version of the facts is adm ssible against the party at

a later stage of the case. See MKeon, 738 F.2d at 33 (noting

that before permtting evidentiary use of an attorney’s
statenents in a prior jury argunment as admi ssions of a party
opponent, “the district court nmust be satisfied that the prior
argunent involves an assertion of fact inconsistent with simlar
assertions in a subsequent trial”); GAF Corp., 928 F.2d at 1262
(concluding that Governnent’s prior bill of particulars was

adm ssi bl e where Governnent subsequently chose to “contradict
its previous theories of the case and version of the historical

facts”). Moreover, the Court of Appeals nade it plain in MKeon
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t hat' the “inconsistency ... should be clear and of a quality
whi-ch obvi ates any need for the trier of fact to expl ore other
events at the prior trial.” MKeon, 738 F.2d at 33. 1In this
case, the alleged contradictions and inconsistencies that
Stewart clains to di scern in the Governnment’s view of her
conduct do not concern the Governnent’s factual contentions or
its version of the historical facts.

In the original indictment and the S1 Indictnent, and in
the briefs concerning each, the Governnent has not changed its
al l egations of what Stewart did. In both indictnents the
Governnent alleges that Stewart participated in what can be
characterized as “a communi cations pipeline staffed by the
def endants that enabl ed Shei kh Abdel Rahman and other [Islamc
G oup] |l eaders around the world to communicate with one
another.” Sattar, 272 F. Supp. 2d at 361. 1In the S1 Indictnent
t he Governnment has changed the statutory charges which formthe
basis for the allegations that Stewart’s conduct was a viol ation
of federal crimnal law. But the Government has not changed its
view of the facts and events charged. As expl ai ned above, the
Governnent’s change in legal theories falls confortably within
its broad discretion to make prosecutorial decisions in the

pretrial context. See, e.g., Ei chman, 957 F.2d at 47 (“The

original counts of an indictnment are not unalterably set in
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concrete.... There is nothing vindictive about the fact that
{the Governnment] substituted a proper felony count for one
selected in error.”).

In any event, even if any of the prior statenents by the
Gover nnment about Stewart coul d overcone the high hurdl es that
the Court of Appeals erected in MKeon agai nst adm ssibility,
and Stewart has not shown there are any such statenents, there
is no show ng that testinony of any w tnesses woul d be required
for the adm ssion of such statenents. Mreover, the Court of
Appeal s has made it clear that the trial court has broad
di scretion to protect against the disqualification of trial
counsel by adopting procedures to assure that the facts are
pl aced before the jury without identifying trial counsel. See

Purgess v. Sharrock, 33 F.3d 134, 144 (2d Cir. 1994); United

States v. Bin Laden, 91 F. Supp. 2d 600, 624-25 (S.D.N. Y. 2000).

There is no basis for the disqualification of any of the
Government attorneys in this case.!®
VI
Stewart al so noves for a severance pursuant to Federa
Rul es of Crimnal Procedure 8(b) and 14. The Court previously

deni ed the notion when it was nade in connection with the

¥ 1'n her reply menorandum defendant Stewart expanded her application to
include the entire United States Attorney’'s O fice for the Southern District
of New York, or at least to include Assistant United States Attorney Anthony
S. Barkow. There is no basis for this alleged disqualification.
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original indictment. See Sattar, 272 F. Supp. 2d at 381. The

argunents fare no better when directed against the Sl
| ndi ct nent .

Under Rule 8(b), joinder of defendants is proper if “they
are alleged to have participated in the sane act or transaction,
or in the sane series of acts or transactions, constituting an
of fense or offenses.” Fed. R Cim P. 8(b). “Thus, nultiple
def endants may be charged and tried for multiple offenses only
if the offenses are related pursuant to the test set forth in
Rule 8(b), that is, only if the charged acts are part of a
‘series of acts or transactions constituting ... offenses.’”

United States v. Turoff, 853 F.2d 1037, 1043 (2d G r. 1988).

For joinder under Rule 8(b) to be perm ssible, the acts in which
t he defendants are alleged to have participated “nust be unified
by sone substantial identity of facts or participants or arise

out of a common plan or schene.” United States v. Attanasio,

870 F.2d 809, 815 (2d G r. 1989) (internal quotation marks and

citations omtted); see also United States v. Reinhold, 994 F.

Supp. 194, 197 (S.D.N. Y. 1998); United States v. Lech, 161

F.R D. 255, 256 (S.D.N. Y. 1995). However, two separate
transactions do not constitute a “series” within the neaning of
Rule 8(b) “nmerely because they are of a simlar character or

i nvol ve one or nore common participants.” Lech, 161 F.R D. at
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256 (tnternal citation omtted); see Sattar, 272 F. Supp. 2d at

378:

On the face of the S1 Indictnent, as with the original
i ndictnment, the defendants are properly joined because there is
both “substantial identity of facts or participants” and the
allegations in the Indictnment “arise out of a comon plan or

schene.” Attanasio, 870 F.2d at 815; see also Sattar, 272 F.

Supp. 2d at 379. The allegations in the S1 Indictnment have not
changed in a way that would alter the analysis under Rule 8(b).
For the reasons the Court explained in the prior decision, the
conduct alleged in the S1 Indictnment denonstrates a substanti al
identity of facts and clearly arises out of a conmon plan or
schenme. The allegations in the current S1 Indictnent are as
“inextricably related” as the Court found the allegations to be

in the original indictnent. See Sattar, 272 F. Supp. 2d at 379.

Nor is there a basis to grant Stewart a severance pursuant
to Rule 14 of the Federal Rules of Crimnal Procedure. Rule 14
provides, in relevant part, that “[i]f the joinder of offenses
or defendants in an indictnment, an information, or a
consolidation for trial appears to prejudice a defendant or the
governnent, the court nmay order separate trials of counts, sever
the defendants’ trials, or provide any other relief that justice

requires.” The Suprene Court teaches that “a district court
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should grant a severance under Rule 14 only if there is a
serious risk that a joint trial would conprom se a specific
trial right of one of the defendants, or prevent the jury from
maki ng a reliable judgnment about guilt or innocence.” Zafiro v.

United States, 506 U S. 534, 539 (1993). There is a preference

for joint trials in the federal systemfor defendants who are
indicted together. Joint trials pronote efficiency and pronote
the interests of justice, by, anong other neans, avoiding

i nconsistent verdicts. 1d. at 537. Thus, a defendant seeking
such a severance “nust show that he [will be] so severely
prejudiced by the joinder as to [be] denied a fair trial, not
that he might have [ ] a better chance for acquittal at a

Separate trial.” United States v. Torres, 901 F.2d 205, 230 (2d

Cr. 1990) (citations and internal quotation marks omtted); see

al so Sattar, 272 F. Supp. 2d at 379-80.

Stewart’s argunents in support of her severance notion are
simlar to those she advanced in nmaking the sane notion in
connection with the original indictnment. She contends that
there is a risk of prejudicial spillover fromevidence that, she
contends, is adm ssible against her co-defendants but not
agai nst her, that the jury will be utterly confused in any
effort to keep straight which evidence is adm ssi bl e agai nst

each defendant, and that her alleged conduct is substantially
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and meaningfully different fromthat of her co-defendants
because she is a |lawer. None of these argunents has any nerit,
and there is nothing about the charges in the S1 Indictnent that
changes the Court’s prior conclusion that Stewart is not

entitled to a severance. See Sattar, F. Supp. 2d at 380-81

Stewart raises the specter that there may be statenents
of fered by the Governnent that should be excluded under Bruton

v. United States, 391 U. S. 123 (1968). But the Governnent

reiterated at argunent its prior representation that, if it
seeks to introduce any statements that are covered by Bruton, it
wi |l produce in advance a properly redacted version of the
statenent so that it can be reviewed by defense counsel and the

Court to assure that it has been properly redacted. See G ay v.

Maryl and, 523 U. S. 185 (1998) (redaction found insufficient);

Ri chardson v. Marsh, 481 U. S. 200 (1987) (redaction found

sufficient); see also Tr. 36-37. There is no reason to believe
that any evidentiary issues in this case warrant a severance.
Stewart’s notion for a severance is denied.
I X
Stewart and Sattar both seek a bill of particulars. The
deci sion whether to grant a bill of particulars pursuant to
Federal Rule of Crimnal Procedure 7(f) rests with the sound

discretion of the district court. See United States v. Cephas
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937 F.2d 816, 823 (2d Cir. 1991); United States v. Panza, 750

F.2d 1141 (2d Cr. 1984); United States v. Strawberry, 892 F.

Supp. 519, 526 (S.D.N Y. 1995). The purpose of a bill of
particulars is to enable a defendant “to prepare for trial, to
prevent surprise, and to interpose a plea of double jeopardy
shoul d he be prosecuted a second tinme for the sane offense.”

United States v. Bortnovsky, 820 F.2d 572, 574 (2d G r. 1987).

A bill of particulars is required “only when the charges of the
i ndictnment are so general that they do not advise the defendant

of the specific acts of which he is accused.” United States v.

Torres, 901 F.2d 205, 234 (2d Gr. 1990) (citation omtted); see

al so Cephas, 937 F.2d at 823; Panza, 750 F.2d at 1148. The

Government may not be conpelled to provide a bill of particulars
di sclosing the manner in which it will attenpt to prove the
charges, the precise manner in which the defendant conmtted the
crimes charged, or a preview of the Governnent’s evidence or

| egal theories. See United States v. Mtlof, 165 F. Supp. 2d

558, 569 (S.D.N. Y. 2001) (collecting cases). “GCenerally, if the
i nformation sought by the defendant is provided in the
indictnment or in sonme acceptable alternate form no bill of

particulars is required.” Bortnovsky, 820 F.2d at 574; see

United States v. Barnes, 158 F. 3d 662, 665 (2d G r. 1998).

Mor eover, “demands for particular information with respect to
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where, when, and with whomthe Government will charge the

defendant with conspiring are routinely denied.” United States

v. Trippe, 171 F. Supp. 2d 230, 240 (S.D.N. Y. 2001) (collecting

cases); see also United States v. Q eikere, 299 F. Supp. 2d 254,

260-61 (S.D.N. Y. 2004).

Stewart seeks a sweeping bill of particulars to which she
is not entitled. The detailed S1 Indictnment, which includes a
significant nunber of specific factual allegations, together
wi th the ongoing and vol um nous di scovery in this case provides
Stewart with adequate notice of the charges against her so that
she can prepare for trial, avoid surprise, and interpose a plea
of double jeopardy if warranted in any subsequent prosecution.
Her request for a bill of particulars is “an inperm ssible
attenpt to conpel the Governnment to provide the evidentiary

details of its case.” United States v. Biaggi, 675 F. Supp.

790, 810 (S.D.N. Y. 1987). Stewart’s request for a bill of
particulars is deni ed.

Sattar seeks a nore tailored bill of particulars on Count
Two. He requests that the Governnent be required to state: “1:
The nanes and identities of any persons who were the objects of
the conspiracy alleged in this count. 2. The nanes and
identities of any persons nurdered or kidnaped in a foreign

country in connection with the conspiracy alleged in this count.
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3!/ /The dates and places of any acts of murder or ki dnaping or
attenpts to nurder or kidnap as alleged in this count.” (Sattar
Mem at 20.) However, he is not entitled to the bill of
particul ars he seeks. As expl ai ned above, the Governnent is not
required, in proving the conspiracy alleged in Count Two, to
prove that any specific persons were killed or kidnapped.

Mor eover, the CGovernnent represented at the argunent of the
notions that it does not intend to prove at trial that there
were any specific identifiable victins of the conspiracy all eged
in Count Two. (Tr. 39.) The Governnent al so conceded that the
representations in its briefs and at argunment coul d be taken as
a bill of particulars. (Tr. 34-35.) These representations,
together with the allegations in the S1 Indictnment and the
vol um nous di scovery in this case, give defendant Sattar
adequat e notice of the charges against himin Count Two so that
he can prepare for trial, avoid surprise, and interpose a plea
of doubl e jeopardy when necessary. This is not a case where the
allegations in the indictnent are so general that a bill of
particulars is required to permt defendant Sattar to prepare a

defense and avoid surprise at trial. See Bin Laden, 92 F. Supp.

2d at 236, 239 & n.24 (requiring limted bill of particulars
where there were fifteen naned defendants, 267 discrete crimna

of fenses, and five conspiracies, and where alleged overt acts
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I n¢lluded “broad categories of conduct” and “ternms as general as
engaging in ‘travel’ and conducting ‘business,’” but denying
particulars with respect to other overt acts such as “recruiting
United States citizens,” “attacking U.S. mlitary personnel in
Somalia,” and “transporting weapons”). Sattar’s application for
a bill of particulars is denied.

X

Sattar seeks pretrial access to Mohanmed Abdel Rahman, whom
Sattar believes to be in the custody of the United States at the
United States Naval Base at Guantananpo Bay in Cuba, and to
conpel his testinony. The Governnent represents that, if
conmpul sory process is sought for Mhamed Abdel Rahnman, then for
nati onal security reasons, it will neither confirmnor deny
whet her it has custody of Mohammed Abdel Rahman. For the
pur poses of this notion, whether the Governnment has himin
custody or not is irrelevant, because Sattar has not established
that he has a Sixth Amendnent right to conpul sory process for
Mohamed Abdel Rahman.

By its ternms, the Sixth Amendnent gives the defendant in a
crimnal trial the right “to have conpul sory process for
obtaining witnesses in his favor.” U. S. Const. anend. VI.
However, the Sixth Anendment does not confer on the defendant an

absolute right to conpel the presence of any w tnesses the
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defendant may choose. United States v. Scopo, 861 F.2d 339, 345

(2d Cir. 1988). Rather, the defendant in a crimmnal trial is

entitled to call witnesses “in his favor,” and thus to establish
a violation of the Sixth Anmendnment right to conpul sory process,
t he defendant “nust at |east nmake sone pl ausi bl e showi ng of how

their testinmony woul d have been both material and favorable to

his defense.” United States v. Val enzuel a-Bernal, 458 U. S. 858,

867 (1982); Scopo, 861 F.2d at 345; United States v. G nsberg,

758 F.2d 823, 831 (2d Gr. 1985). “Because ... the explanation
of materiality is testinonial in nature ... it should be
verified by oath or affirmation of either the defendant or his

attorney.” Val enzuel a-Bernal, 458 U S. at 873.

In this case, Sattar has presented only the unsworn
representations of his attorney to support his claimthat
Mohamed Abdel Rahman can provide testinony favorable to his
defense. Even if sworn, those allegations would be
insufficient. |In the noving papers, counsel for Sattar asserts
that the allegations in the S1 Indictnent and the di scovery
mat eri al toget her denonstrate that it is “nore than plausible”
t hat Mohamed Abdel Rahman’s testinony would be material and
favorable to the defense. (Sattar Mem at 21.) The fact that
Mohamred Abdel Rahnman’s name appears in the Sl |ndictnent

provi des no basis to conclude that his testinmny woul d be
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favorable to Sattar’s defense. |Indeed, the references to
Mohanhmed Abdel Rahman in the S1 Indictnment are not hel pful to
Sattar and do not suggest that his testinony would be favorable
to Sattar. Sattar’s counsel also does not explain how the

di scovery material disclosed in this case would support his
argunent that Mohammed Abdel Rahman’s testinony woul d be
favorable. At the argunent, Sattar’s counsel explained only
that he wanted to speak to Mohamed Abdel Rahman. (Tr. 47-48.)
In his nmenorandum Sattar’s counsel states in conclusory fashion
that the testinony “would be favorabl e and corroborate Sattar’s
defense, that he had no part in this alleged conspiracy.”
(Sattar Mem at 22.) These assertions are insufficient to
establish a Sixth Amendnent right to conmpul sory process for

Mohanmmred Abdel Rahman. See G nsberg, 758 F.2d at 831 (hol ding

t hat defendant cannot “sinply posit the testinony nost hel pful
to himthat the [m ssing witness] could provide,” but rather
nmust “show sone reasonabl e basis to believe that the desired
testi nrony woul d be both hel pful and material to his defense”).
Sattar’s notion for pretrial access to Mohanmed Abdel

Rahman and to conpel his testinony is denied.?°

20 Stewart also joined in this nmotion but nmade no additional arguments to
support the notion. For the reasons explained above, this notion is also
deni ed.
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Xl

Stewart noves to strike various aspects of the Sl
| ndi ct ment as sur pl usage.

“Al though the Federal Rules of Crimnal Procedure grant the
Court authority to strike surplusage froman indictnment, see
Fed. R &im P. 7(d), it has long been the policy of courts
Wi thin the Southern District to refrain fromtanpering with
indictnents.” Bin Laden, 91 F. Supp. 2d at 621 (interna
guotation marks, alterations, and citation omtted). “Motions
to strike surplusage froman indictnment will be granted only
where the chall enged all egations are not relevant to the crine

charged and are inflamatory and prejudicial.” United States v.

Scarpa, 913 F.2d 993, 1013 (2d G r. 1990) (internal quotation
marks omtted). “‘[I]f evidence of the allegation is adm ssible

and relevant to the charge, then regardl ess of how prejudicial

the | anguage is, it nay not be stricken. Id. (quoting United

States v. DePal ma, 461 F. Supp. 778, 797 (S.D.N. Y. 1978)

(alteration in the original)); see also United States v.

Rittweger, 259 F. Supp. 2d 275, 293 (S.D.N. Y. 2003) (collecting
cases).

Stewart contends that paragraphs 1-27, which serve as an
“I'ntroduction,” should be stricken fromthe S1 Indictnent. She

contends that the use of an introduction violates Federal Rule
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of "Crim nal Procedure 7(c)(1), because these paragraphs are not
part of any “count” and thus cannot be incorporated by reference
in any other count. Stewart does not cite any cases to support
this position, and while Rule 7(c)(1) provides that an

i ndi ctment “need not contain a formal introduction,” it does not
prohi bit a background section. Fed. R Cim P. 7(c)(1).
Moreover, the Court of Appeals has affirnmed that background

par agr aphs need not be stricken froman indictnent where they

are relevant to the crines charged. See United States v.

Langella, 776 F.2d 1078, 1081 (2d Cir. 1985); see also United

States v. Miulder, 273 F.3d 91, 95-100 (2d Cr. 2001); United

States v. Rahman, No. S5 93 Cr. 181, 1994 W 70814, at *1

(S.-D.N. Y. Dec. 20, 1994); United States v. Rahman, No. S3 93 Cr.

181, 1994 W 388927, at *5-*6 (S.D.N. Y. July 22, 1994).

Stewart al so noves to strike as irrelevant and prejudici al
ot her parts of the S1 Indictnment, including, anong nmany ot her
things, references to “fatwah,” “jihad,” and variations on the
term*“terrorism” However, the Court cannot conclude at this
stage of the proceedings that any aspect of the Sl Indictnent is

either irrelevant or prejudicial. See United States v. Al -

Arian, No. 8:03-CR-77-T-30TBM 2004 W. 516571, at *25-*26 (M D
Fla. Mar. 12, 2004) (denying notion to strike words “terrorism?”

“terrorist,” and “terrorist activity” fromindictnent); Bin
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Laden, 91 F. Supp. 2d at 621-22 (denying notion to strike
references to “terrorist groups and affiliated terrorist
groups”). Stewart “may renew [her] notion after the
presentation of the governnent’s case if it fails to offer

proof” of the allegations in the S1 Indictnment. See Scarpa, 913

F.2d at 1011-13. Stewart’s notion to strike is denied w thout
prejudice to renewal at the close of the Governnent’s case.
CONCLUSI ON

The Court has considered all of the argunents of the
parties. To the extent they are not addressed above, they are
either nmoot or without nerit. Al of the defendants’ notions
are deni ed as expl ai ned above. The notion chall engi ng Counts
One and Four as nultiplicitous and the notion to strike
surplusage in the S1 Indictnment are denied wi thout prejudice to

renewal at the close of the Governnent’'s case.

SO ORDERED
Dat ed: New Yor k, New York
Apri | , 2004

John G Koel tl
United States District Judge



